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STATEMENT OF COMPLIANCE  

There are no references to audio, digital, or electronic recordings in this brief. 

The body of this brief contains 5,993 words in Times New Roman typeface as

counted using WordPerfect X5.
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INTRODUCTION

In the waning hours of the 2017 regular session, the Legislature passed an

appropriations bill for Fiscal Year 2018.  The bill’s passage within the last three days

of the legislative session meant the Governor had 20 days after the session’s

adjournment to exercise her line-item veto authority under Article IV, Section 22 of

the New Mexico Constitution.  Governor Martinez wrote a timely letter to the

Legislature itemizing each part of the appropriations bill that she vetoed and sent the

bill back to the Legislature with each of those parts stricken.  The Governor’s veto

message stated her intent to call a special session.  See Petitioner’s Exhibits 1 and 2.

Without  awaiting that call, the Legislative Council petitioned this Court for

a judicial override that would “invalidate the collective item vetoes of the

appropriations for the entire Legislative Branch, all of the public institutions of higher

education, and other constitutionally and statutorily-authorized departments,

agencies, and institutions of state government.”  (Petition at 16.)  The Council cites

three specific vetoes in the appropriations bill for Fiscal Year 2018 attached as

Exhibit 1 to its petition:  those pertaining to the Legislature on Page 4, Line 19

through Page 5, Line 18; those pertaining to state educational institutions on Page

135, Line 7 through Page 163, Line 1; and those pertaining to the Council on Page

169, Lines 3 through 5.  (Petition at 5-6 & 13 n.3.)  Presumably, the “other
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constitutionally and statutorily-authorized departments, agencies, and institutions of

state government” to which the petition generically refers are components of the

Legislature itself or the educational institutions cited above.

Unlike past petitions heard by this Court in recent years, the Council’s petition

does not complain that the language stricken by the Governor’s veto pen is

insufficient to constitute an item veto, or that there is any ambiguity about what

portions of the appropriations bill have been vetoed.  This time around, the

Legislature knows exactly which items were vetoed, because the Governor complied

with the principles set forth in this Court’s past decisions to ensure that her item

vetoes are clear in scope.

Instead of arguing that the Governor has not stricken enough language from the

bill to constitute a valid item veto, the Council now switches to the “heads I win, tails

you lose” argument that the Governor has violated the doctrine of separation of

powers by striking too much language from the bill.  Stated more precisely, the

question presented is whether, during the bill-review period following a regular

session of the Legislature, the Governor can veto items pertaining to the Legislature

and state educational institutions in a general appropriations bill for the subsequent

fiscal year without violating the principle of separation of powers stated in Article III,

Section 1 of the New Mexico Constitution.
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The answer is:  of course she can.  Article III, Section 1 does not state an

absolute prohibition, but admits of exceptions “as in this constitution otherwise

expressly directed or permitted.”  N.M. Const. art. III, § 1.  The item veto expressly

provided in Article IV, Section 22 of the New Mexico Constitution is one of those

exceptions.  When, as here, the Governor exercises her veto authority during the bill-

review period following a regular legislative session, the procedure expressly directed

or permitted in the New Mexico Constitution is for a special session under Article IV,

Section 6.

The Governor stated in her veto message and in the attached proclamation that

she is calling a special session to address the vetoed appropriations.  See Petitioner’s

Exhibit 2; Respondent’s Exhibit A.  The Governor never stated that she is abolishing

the Legislature or any state educational institutions.  Neither the legislative agencies

nor the educational institutions have run out of funds, and there is still time to

appropriate funds for the next fiscal year.  See Respondent’s Exhibits B, C.

No constitutional provision authorizes this Court to override the Governor’s

item vetoes under these circumstances.  Far from curing an alleged violation of

separation-of-powers by the Governor, such a judicial override would itself violate

Article III, Section 1 by putting this Court in the position of exercising legislative

powers when not expressly directed or permitted to do so.
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The Court’s judicial powers in this situation are limited to “the original

jurisdiction in . . . mandamus against all state officers” that is expressly provided in

Article VI, Section 3 of the New Mexico Constitution.  But the prerequisites for

exercising the judicial power by issuing a writ of mandamus are not satisfied here. 

A special session provides the adequate remedy at law, and the issue is not ripe for

adjudication.  The Governor has not violated a statutory or constitutional duty, and

the Council does not seek a justiciable remedy.

ARGUMENT

I. The Legislative Council has not met the prerequisites for
invoking this Court’s original jurisdiction in mandamus.

The Court should begin its analysis of the Council’s accusations against the

Governor by examining the basis for its own exercise of judicial power.  Regardless

of the importance of the appropriations at issue here, “[t]his Court cannot override the

Governor’s vetoes, nor can the Court usurp the role of the Legislature in enacting new

legislation.”  State ex rel. AFSCME v. Johnson, 1999-NMSC-031, 128 N.M. 481,

482, 994 P.2d 727, 728.

Exercising this Court’s original jurisdiction in “[m]andamus is a drastic remedy

to be invoked only in extraordinary circumstances.”  State ex rel. Coll v. Johnson,

1999-NMSC-036, ¶ 12, 128 N.M. 154, 990 P.2d 1277.  “To ensure that the writ issues

only in extraordinary circumstances, since before statehood this Court has required
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(1) that a party seeking issuance have no other adequate means to attain the desired

relief, and (2) the duty sought to be enforced is clear and undisputable.”   State ex rel.

King v. Lyons, 2011-NMSC-004, ¶ 93, 149 N.M. 330, 248 P.3d 878 (Chavez, J.,

dissenting and citing Regents of Agric. Coll. v. Vaughn, 1904-NMSC-023, 12 N.M.

333, 342-43, 78 P. 51, 53).

The requirement that there be “no other adequate means to attain the desired

relief” accords with the justiciability concerns expressed in AFSCME v. Bd. of County

Comm’rs of Bernalillo Cnty., 2016-NMSC-017, 373 P.3d 989.  An important aspect

of justiciability is the doctrine of ripeness.  “The core policy concerns animating the

ripeness doctrine are avoidance of unnecessary constitutional determinations and the

establishment and maintenance of proper relationships between the judiciary and

other branches of government.”  Id. ¶ 18.

To determine ripeness, the Court must examine the fitness of the issue for

judicial decision, which turns on “‘whether the claim involves uncertain and

contingent events that may not occur as anticipated or may not occur at all.’”  Id. ¶

20 (quoting 15 Moore’s Federal Practice § 101.76[1][a], at 101-312.2 (3d ed. 2015)). 

Ripeness is particularly relevant in a separation-of-powers dispute, because “the

judicial power to resolve disputes in a government built upon a foundation separating

the legislative, executive, and judicial functions should be guided by” prudential rules
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of “judicial self-governance.”  New Energy Economy, Inc. v. Shoobridge, 2010-

NMSC-049, ¶ 16, 243 P.3d 746.

So, for example, when the Legislature delegates rulemaking authority to an

administrative agency, the agency is allowed to complete its rulemaking process

before judicial review occurs.  See id. ¶ 18.  “Judicial action that disrupts the

administrative process before it has run its course intrudes on the power of another

branch of government.”  Id. ¶ 19.

Similarly, when legislators complained that the Governor exceeded her item

veto authority following the regular legislative session in 2011, this Court initially

concluded that “the impending 2011 special legislative session” provided the

opportunity for a plain, speedy, and adequate remedy “that preserves the

constitutional process for enacting legislation.”  State ex rel. Stewart v. Martinez, No.

33,028, at 4-5 (Order filed July 15, 2011) (copy attached as Respondent’s Exhibit D). 

The Governor’s veto message “also advised the Legislature that she intended to place

the matter on the call of the upcoming special legislative session,” and the special

legislative session was scheduled to occur before the effective date of the vetoed

legislation.  Id. at 5.  Under those circumstances, the Court held the legislators’

petition in abeyance until after the special session concluded.  See id.; State ex rel.

Stewart v. Martinez, 2011-NMSC-045, ¶ 8, 270 P.3d 96.
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The Court should follow the same course here and either hold the Council’s

petition in abeyance or dismiss it without prejudice.  The Governor’s proclamation 

calls the Legislature into special session before the start of the next fiscal year.  A

special session provides for a plain, speedy, and adequate remedy at law, and

prudential concerns about ripeness preclude premature judicial review of a

separation-of-powers dispute.  Under these circumstances, the requirements for

issuing an extraordinary writ of mandamus are not satisfied, and it would be an abuse

of judicial power to issue any relief to the Council.

II. The Governor’s exercise of her item veto authority 
does not violate the New Mexico Constitution.

The item vetoes in the general appropriations bill for Fiscal Year 2018 comply

with this Court’s recent decisions on the subject.  Those decisions involved instances

where the Court held the Governor did not strike enough language from a bill to make

her partial veto effective.  See State ex rel. Smith v. Martinez, 2011-NMSC-043, ¶ 10,

150 N.M. 703, 265 P.3d 1276 (failure to strike whole number from amount

appropriated); State ex rel. Stewart v. Martinez, 2011-NMSC-045, ¶ 7 (failure to

strike language delaying onset of a formula-based contribution schedule for

unemployment insurance); State ex rel. Cisneros v. Martinez, 2015-NMSC-001, ¶ 35,

340 P.3d 597 (per curiam) (failure to strike all sections of bill in which judicial salary

increases were implicitly included).  This time around, the Legislature makes no such
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complaint.  The item vetoes at issue strike every digit of every number and do not

leave interrelated sections of a vetoed appropriation in the bill.  There is no question

or ambiguity as to which appropriations were vetoed.

Instead, the Council now asks the Court to draw the unsupported inference that

the Governor’s otherwise valid item vetoes of appropriations for the next fiscal year

mean that she is permanently abolishing the Legislature and state educational

institutions.  Piling one unsupported inference upon another, the Council then seeks

to impose a duty on this Court to bypass the special session and judicially override

the Governor’s item vetoes.

The Court should reject the Council’s petition, because it does not even come

close to showing that “the duty sought to be enforced is clear and indisputable.” 

Lyons, 2011-NMSC-004, ¶ 93 (Chavez, J., dissenting and citing Regents of Agric.

Coll., 1904-NMSC-023, ¶ 13).  Far from a writ of mandamus, what the Council really

asks for here is a free pass to shirk its own legislative duties, which include enacting

a balanced budget as required under Article IX, Section 8 of the New Mexico

Constitution, and completing the process for confirming appointments of regents

under Article XII, Section 13 to faithfully manage funds appropriated to educational

institutions.

The doctrine of separation of powers provides no basis for granting such
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extraordinary relief.  The fact that the Governor exercised her item veto authority with

respect to Fiscal Year 2018 appropriations for the Legislature and state educational

institutions does not support a reasonable inference that she meant to abolish them. 

On the contrary, the Governor is following “the constitutional process for enacting

legislation” spelled out in this Court’s Order in Stewart (Respondent’s Exhibit D).

How could it be “clear and indisputable” that the Governor’s item vetoes

abolish the Legislature when the Governor is calling that branch of government into

special session to responsibly exercise its constitutional duties--including the duty to

produce a balanced budget and to hold confirmation hearings for gubernatorial

appointees to state educational institutions?   See Petitioner’s Exhibit 2; Respondent’s

Exhibit A.  Calling special sessions to resolve vetoed appropriations for a branch or

institution of state government between the end of the regular session and the start of

the fiscal year is an established part of the constitutional process in this State.  As

shown on the chart attached as Respondent’s Exhibit E, that process has been

employed in past years without judicial intervention or the abolition of other branches

of government.

If the Governor truly meant to abolish another branch or institution of state

government, then one would expect her to follow the path the Legislature itself

charted in Thompson v. Legislative Audit Comm’n, 1968-NMSC-184, 79 N.M. 693,
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448 P.2d 799.  That case arose from a series of statutes which transferred functions

away from the State Auditor.  See id. ¶¶ 5-7.  The final statute in the series provided

“for a transfer from the state auditor to the legislative audit commission of all

equipment, supplies, records, and any other property or thing held by him in his

official capacity,” id. ¶ 2, and “completely deprived” the state auditor “of all

remaining statutory duties devolving upon him as an auditor,” id. ¶ 7, leaving only

a nominal salary of $1.00 and a couple of board memberships, id. ¶¶ 2, 7.  This Court

struck down the statute because it violated the constitutional provision expressly

establishing the auditor as an independent state official.  See id. ¶ 17. 

In Thompson, there were two important facts supporting the inference that the

Legislature’s decision to set the State Auditor’s budget at $1.00 was intended to

abolish that constitutional office.  First, the Legislature had the authority to

appropriate a larger amount and chose not to.  Second, the Legislature’s funding

choice was accompanied by legislation transferring all of the State Auditor’s

functions and property elsewhere.

Those key facts are absent from the Governor’s item vetoes in this instance. 

This Court’s recent decisions would not allow the Governor to choose any number

she wants and insert it into an item in the general appropriations bill.  In Smith, 2011-

NMSC-043, ¶ 10, this Court only allowed the Governor to approve or disapprove the
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number proposed by the Legislature.  Thus, in the post-Smith era, the decision to

exercise an item veto simply indicates the Governor’s disagreement with the number

the Legislature proposed for that item.  Vetoing the number the Legislature proposed

does not necessarily mean the Governor believes the proper number should be zero. 

Each veto must be analyzed in the context of the appropriations bill where it appears,

taking into account whether the bill produces a balanced budget and is accompanied

by legislative action to ensure appropriated funds are managed responsibly.

Unlike the statute at issue in Thompson, the Governor’s item vetoes do not

include language which transfers legislative or educational functions to another

branch of government and deprives existing institutions of all their “equipment,

supplies, records, and any other property.” Thompson,1968-NMSC-184, ¶ 2.  Again,

this Court’s recent decisions are unlikely to permit the addition of such language to

an appropriations bill by means of an item veto, and the Governor has not attempted

to add that kind of language here.

Far from supporting an inference that the Governor’s item veto is an attempt

to abolish the Legislature or state educational institutions, the Council’s petition

supports the opposite inference:  that the Council is trying to abolish the Governor’s

item veto power and transfer complete control of the state’s appropriation process to

the Legislature itself--with the Court’s assistance.  The Council’s “heads I win, tails

11



you lose” argument goes as follows.

First, if the Governor attempts to trim the budgets of other branches or

institutions of government by striking less than whole numbers or striking only some

parts of a related appropriation, then the Council argues her actions are insufficient

to constitute a valid item veto under  Smith, 2011-NMSC-043, ¶ 10; Stewart, 2011-

NMSC-045, ¶ 24; and Cisneros, 2015-NMSC-001, ¶ 35.  Cisneros goes a step further

insofar as it allows the Legislature to include funds in appropriations bills “that are

earmarked for certain purposes but that are not identified in separate lines or items,”

id. ¶ 40, reasoning that “[n]othing in the New Mexico Constitution requires the

Legislature to make appropriations easy to veto by identifying each appropriation in

a separate line or item in an appropriations act,”  id. ¶ 41.  In the Councils’s view, this

reasoning reduces the Governor’s item veto authority to a choice between striking the

few lump-sum amounts for a particular branch or institution that the Legislature has

seen fit to itemize in its appropriations bill, or accepting those lump-sum figures with

all their unidentified earmarks included.  See id. ¶ 39.

But the Council now takes the position that even that limited form of item veto

is not an option.  If the Governor chooses to veto the related items identifying

appropriations for another component of state government, then according to the

Council her veto is still invalid because it violates separation-of-powers requirements. 
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So the end result is the Governor has no veto power at all and no choice but to accept

the appropriations bill presented to her by the Legislature.  Even if the Governor were

to veto the entire general appropriations bill, such a veto would run afoul of the novel

constitutional doctrine the Council’s petition is advocating, because vetoing the entire

bill would necessarily affect appropriations for constitutionally prescribed offices.

That is an absurd result which sharply conflicts with the plain language and 

purpose of Article IV, Section 22 of the New Mexico Constitution.  Cf. Cisneros,

2015-NMSC-001, ¶ 41 (purporting to reject an interpretation that would produce

absurd results).  “The major factors which prompted drafting of constitutions to

include the item-veto were:  To prevent corruption, to prevent hasty and ill-conceived

legislation, and most importantly, to prevent ‘logrolling’ tactics by the legislature.” 

State ex rel. Coll v. Carruthers, 1988-NMSC-057, ¶ 8, 107 N.M. 439, 759 P.2d 1380. 

New Mexico is not immune from these evils.  See, e.g., United States v. Martinez, 610

F.3d 1216, 1220-21 (10th Cir. 2010) (describing a conspiracy between a state senator

and a court administrator to over-appropriate and over-bill on several courthouse

construction projects funded by the Legislature).  The remedy sought in the Council’s

petition, however, would make it even easier to “logroll” and load a bill with

questionable appropriations by inserting them within a larger lump-sum figure or

interrelated line item for a constitutionally prescribed component of state government. 
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Once included in this manner, the Council takes the position that the Legislature’s

appropriation would be a fait accompli, because the Council argues the Governor

cannot veto the lump-sum figures in line items for another branch or institution of

state government without violating separation-of-powers principles.

As authority for taking this absurd and untenable position, the Council

primarily relies on State ex rel. Brotherton v. Blankenship, 207 S.E.2d 421 (W. Va.

1973) (Blankenship I), and State ex rel. Nunez v. Bayard, 15 So. 2d 649 (La. 1943). 

But the appropriations process described in those two cases differs from New Mexico

law in several important respects.

Under West Virginia’s “Modern Budget Amendment,” the Governor is the only

state official with the authority to submit the “budget bill” for the next fiscal year. 

See W. Va. Const. art. VI, § 51.  The Legislature’s authority to amend the Governor’s

budget bill is limited.  See id.  And the Governor still retains the power to “veto the

bill, or . . . [to] disapprove or reduce items or parts of items contained therein.”  Id. 

West Virginia’s Judiciary is expressly excepted so that other branches of government

cannot reduce its budget.  See id.

In Blankenship I, West Virginia’s highest court decided whether the

Governor’s item veto authority allowed him to reduce the funds in the budget for the

State Treasurer, the Secretary of State, and the State’s public school system to zero,
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and to reduce items in the State Judiciary’s budget to a lesser degree.  That court

could invalidate partial reductions in the Judiciary’s budget without relying on

generalized maxims about separation of powers, because the West Virginia

Constitution expressly precluded other branches from reducing the Judiciary’s

budget.  See Blankenship I, 207 S.E.2d at 421.

In Bayard, 15 So.2d at 658-59, Louisiana’s highest court was asked to decide

whether the Governor could veto appropriations for assistant district attorneys when

the Louisiana Constitution contained express provisions setting the amount of their

salaries.  The Louisiana court answered “no” based on those express provisions,

without the need to reach broader principles of separation of powers.  See id.  But

other courts answered the question differently, reasoning that a statute or

constitutional provision establishing an office or institution does not amount to an

appropriation of funds to pay for it during a particular fiscal year.  See People ex rel.

Milner v. Russel, 142 N.E. 537, 542-43 (Ill. 1924); Homan v. Branstad, 887 N.W.2d

153, 172 (Iowa 2016).

Neither Blankenship I nor the related holding in Bayard apply here, because

the appropriations process in New Mexico’s Constitution is structured differently. 

The 1943 Louisiana Constitution at issue in Bayard resembles former provisions of

New Mexico’s Constitution setting judicial salaries, which were removed in 1953. 
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See Cisneros, 2015-NMSC-001, ¶ 8.  So Bayard is distinguishable on that point

alone.  The Council points to no express exceptions to the Governor’s item veto

power for appropriations in the current New Mexico Constitution.  Rather, the item

veto power is itself an express exception to the separation-of-powers principles stated

in Article III, Section 1.

 The New Mexico Constitution is also distinct from West Virginia’s “Modern

Budget Amendment.”  Unlike West Virginia’s, New Mexico’s Constitution does not

contain an express exception to the Governor’s item veto power concerning

reductions in appropriations for the Judiciary.  Absent such an exception, the

language in Article IV, Section 22 establishing the item veto power is controlling. 

See State ex rel. Greive v. Martin, 385 P.2d 846, 850 (Wash. 1963) (concluding that

“[s]ince the people, in adopting their constitution, made no exception to laws which

are subject to the Governor’s veto, this court will not read an exception into” the item

veto provision of the Washington Constitution); Thirteenth Guam Legislature v.

Bordallo, 430 F. Supp. 405, 416 (D. Guam 1977) (rejecting the reasoning of

Blankenship I insofar as it “smacks of outdated substantive due process notions which

have served to rationalize courts’ elimination of governmental action which they

deem unreasonable”).

Moreover, the Judiciary’s budget is not at issue in the present case, so the
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Council’s discussion of that issue in Blankenship I is inapposite.  Notably absent from

the Council’s petition is a subsequent West Virginia case involving appropriations

for that State’s legislative branch. See State ex rel. Brotherton v. Blankenship, 214

S.E.2d 467, 478-79 (W. Va. 1975) (Blankenship II).  Relying on provisions in the

West Virginia Constitution which limited the Legislature’s authority to amend the

Governor’s budget bill after it was introduced, West Virginia’s highest court held that

the Governor acted within his constitutional powers by partially vetoing those

unauthorized amendments--even though they concerned appropriations for the

Legislature.  See id.  Thus, the language the Council quotes from Blankenship I

concerning reductions in appropriations for the West Virginia Judiciary does not 

necessarily apply to the West Virginia Legislature--much less any branch or

institution of New Mexico’s government.

Another difference between West Virginia and New Mexico is that the former

state’s highest court has allowed a governor to reduce as well as disapprove an

amount itemized in an appropriations bill.  So while West Virginia’s Governor was

constitutionally prohibited from reducing appropriations for public schools to zero,

see Blankenship I, 207 S.E.2d at 436, “that case does not furnish authority to prevent

or inhibit the Governor from exercising a veto by way of reasonable reduction of an

item or part of an item,” see Blankenship II, 214 S.E.2d at 490.  Thus, West Virginia’s
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Governor acted within his constitutional authority by striking the amount the

Legislature appropriated for public schools in a subsequent year’s budget bill and

replacing it with a lesser amount above zero.  See id.

The basis for inferring an intent to abolish a branch or institution of state

government by reducing its appropriations to zero is stronger when the one effecting

that reduction has the option to choose a higher number.  The West Virginia

Governor had that option, because he could use the item veto to effect a more modest

reduction of the public schools’ budget as he did in Blankenship II instead of

reducing it to zero as he did in Blankenship I.  Similarly, the New Mexico Legislature

had that option in Thompson, 1968-NMSC-184, because it could have set the

appropriations for the State Auditor at a higher amount before sending its

appropriations bill to the Governor.

But this Court’s decisions in Smith and Cisneros do not give Governor

Martinez the option of striking the amounts itemized in the appropriations bill for

Fiscal Year 2018 and replacing them with a more modest number of her own

choosing.  For each related set of items, the only options this Court’s recent decisions

would seem to give the Governor are to approve the full amount selected by the

Legislature or to veto that amount in its entirety.  With only that limited menu to

choose from, the Governor’s decision to veto the full amount of an item in an
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appropriation bill does not signal an intent to abolish the institution which is the

subject of the veto.  Rather, it evinces the pursuit of a more modest appropriation or

additional oversight through an avenue left available to the Governor under the

Court’s recent decisions--calling a special session under Article IV, Section 6.

III. The Legislative Council is not entitled to a judicial override of the 
Governor’s item vetos of the appropriations bill for Fiscal Year 2018.

The items at issue here differ significantly from previous item vetos invalidated

by this Court.  The effect of striking the Governor’s item veto for the unemployment-

compensation legislation in Stewart, 2011-NMSC-045, ¶ 5, was to set a “fixed

contribution schedule” which resulted in one year of higher tax rates for employers. 

The effect of striking the Governor’s item veto for the mortgage finance authority’s

appropriation in Smith, 2011-NMSC-043, ¶ 10, was to add one digit onto a single line

item in the General Appropriations Act of 2011.  The effect of interpreting item

vetoes in Cisneros, 2015-NMSC-001, ¶ 48, was to restore an additional 3% pay raise

for the Judiciary, totaling $579,937 for Fiscal Year 2015.

If the Court were to strike all the item vetoes for the appropriations bill at issue

in the Council’s petition, the Court would be adding a total of $763,631,500 in state

spending from the General Fund for Fiscal Year 2018--over 12.5 percent of the entire

General Fund.  See Petitioner’s Exhibit 1 at 5, 163, 169.  That amount is

exponentially larger than the appropriations at issue in Smith, Stewart, or Cisneros. 
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It also comes at a time when the State is facing an unprecedented fiscal crisis due to

shortages in revenue--a shortage which the Council’s petition does not address.  See

Respondent’s Exhibit B. 

Under these circumstances, the Court should not answer the $763 million

question raised by the Council’s petition based on the false pretense that it involves 

only a “clear and indisputable” issue of law to be adjudicated through expedited

briefing and oral argument on a mandamus petition.  The Court should deny the

Council’s extraordinary request to restore over $763 million dollars in vetoed

appropriations because the issue requires further development of a factual record.  See

State ex rel. Sandel v. N.M. Pub. Util. Comm’n, 1999-NMSC-019, ¶ 11, 127 N.M.

272, 980 P.2d 55 (requiring mandamus petitions to present questions that “can be

answered on the basis of virtually undisputed facts”); Lyons, 2011-NMSC-004, ¶ 94

(Chavez, J., dissenting on the basis that “mandamus is inappropriate” when the

question “requires the development of a factual record”); Brantley Farms v. Carlsbad

Irr. Dist., 1998-NMCA-023, ¶¶ 17-21, 124 N.M. 698, 954 P.2d 763 (similar).

Further factual development would be required to determine both the

procedural issue of predicting whether and how funding for the Legislature and state

educational institutions will be affected by the upcoming special session, as well as

the substantive issue of whether or to what extent a separation-of-powers crisis could
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be averted by more modest appropriations and oversight that would not exacerbate

the State’s financial crisis.  On the procedural issue, there is evidence that funding

remains for the present fiscal year.  See Respondent’s Exhibits B and C. 

Appropriations disputes have been resolved through special sessions in prior years,

and the Governor has called a special session before the end of this fiscal year.  See

Respondent’s Exhibit A, E.  Preliminary budgeting deadlines that fall before the start

of the new fiscal year can be extended.  See, e.g., Respondent’s Exhibit C-1. 

Exactly how long it would take to turn the result of a special session into actual

funding for the next fiscal year, and what measures would be required to expedite that

process, are factual questions beyond the scope of the Council’s petition.  To the

extent the Council disputes these matters, the Court cannot consider evidence

submitted for the first time in a reply brief or an amicus brief, much less accept

disputed evidence as true for purposes of ruling on the petition.  See ABCWUA v.

PRC, 2010-NMSC-013, ¶¶ 59, 75, 148 N.M. 21, 229 P.3d 494 (declining to decide

issues raised for the first time in a reply brief); New Energy Economy, Inc. v. Vanzi,

2012-NMSC-005, ¶ 45, 274 P.3d 53 (collecting cases which preclude amici curiae

from assuming the functions of a party); Brantley Farms,  1998-NMCA-023, ¶¶ 17-

21 (denying a mandamus petition which failed to state all facts necessary to authorize

the requested relief).  Procedural issues concerning whether or how an agency could
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tailor its budgeting deadlines in order to accommodate the special session do not rise

to the level of “a fundamental question of great public importance” necessary for this

Court’s exercise of original jurisdiction in mandamus.  See In re Franchise Fees,

2000-NMSC-035, ¶ 20, 129 N.M. 787, 14 P.3d 787. 

Another issue requiring further factual development that the Council’s petition

fails to cogently address is severability.  The legislation at issue contains a

severability clause, see Petitioner’s Exhibit 1, at 196, and this Court recently upheld

one item veto while invalidating another attempted veto in an appropriations bill, see

Cisneros, 2015-NMSC-001, ¶ 48.  The Council’s petition fails to address whether the

alleged separation-of-powers violation could be averted by restoring less than $763

million worth of vetoed line items in the present bill.  Instead, the petition only argues

for the blanket remedy of “invalidating the collective item vetoes” for all

appropriations for the Legislature and state educational institutions in the bill

resulting from the 2017 regular session.

Without an adequate factual record, does the Council’s petition prove the cost

of averting a separation-of-powers violation is really $763,631,500 and not a dollar

less?  Must legislative agencies receive each item included in the $18,782,600

subtotal on Page 5 of the appropriations bill plus another $1,000,000 for the item

listed on Page 169 in order to avert a separation-of-powers violation?  Which of the
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line items are most essential to the exercise of legislative powers?  Which branch of

government suffers the consequences if there is insufficient revenue to pay for all

these appropriations?  Surely a decision-maker faced with such questions would

benefit from more facts than are evident in the Council’s petition.  But it is too late

to add them in a reply or amicus brief, because that deprives the Governor of a fair

opportunity to respond.

Without an adequate factual record, does the Council’s petition prove the full

amount taken from the General Fund for each state educational institution listed on

Pages 135-163 of the appropriations bill is really necessary to avert a separation-of-

powers violation?  Is each of these institutions of the same constitutional stature as

the Legislature?  Is each educational institution of the same constitutional stature as

the others?  Do they fall under a different branch of government than the Executive? 

The answer to these questions is “no,” and there is authority holding that laws

establishing or confirming the existence of an institution do not preclude governors

from vetoing appropriations for that institution.  See, e.g., Homan, 887 N.W.2d at

172; Russel, 142 N.E. at 542-43.

Hard political questions about which appropriations get priority are a topic of

vigorous debate during the legislative session and subsequent bill-review period. 

And the Judiciary may submit its own budget requests into the fray.  See Mowrer v.
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Rusk, 1980-NMSC-113, ¶ 34, 95 N.M. 48, 618 P.2d 886.  But no provision of our

state constitution gives this Court final authority to decide which institutions get

funding for the next fiscal year and in what amounts.  Surely such a multi-million

dollar decision cannot be made in the expedited context of an original proceeding on

mandamus with no factual record.

The blanket remedy sought in the Council’s petition cannot be squared with the

plain language and purpose of the item veto power in Article IV, Section 22.  “New

Mexico differs from most other states with item-veto provisions because it allows the

broadest possible veto authority by additionally providing authority to veto ‘parts,’

not only ‘items.’”  Carruthers, 1988-NMSC-057, ¶ 8.  Yet this Court’s recent

decisions on the subject seem to whittle the Governor’s veto power down to much

less than that afforded to other governors.  See generally Annotation, Disapproval by

Governor of Bill in Part or Approval with Modifications, 87 A.L.R.6th 633 § 5

(2013); see, e.g., Blankenship II, 214 S.E.2d at 490.

The scope of the item vetoes about which the Council presently complains is

a direct result of the Governor’s compliance with this Court’s recent decisions, which

seem to discourage any other choice but to approve or veto the appropriations bill in

its entirety.  Narrowing the Governor’s veto options even more drastically, as

requested in the Council’s petition, will result in exactly the type of logrolling and
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stalemate that the item veto was supposed to prevent.  See Carruthers, 1988-NMSC-

057, ¶ 8 (explaining how item veto power is aimed to prevent logrolling);  Karcher

v. Kean, 479 A.2d 403, 416 (N.J. 1984) (explaining how item veto power aimed to

“avoid a stalemate with the Legislature”).

While the Court can deny the Council’s petition based on existing precedents,

a better rationale for denying the petition would include overruling or limiting this

Court’s recent holdings on the item veto and restoring Article IV, Section 22 to the

broad effect and established purpose articulated in Carruthers, 1988-NMSC-057, ¶

8.  Reviewing the factors considered in deciding whether to depart from stare decisis,

see State v. Montoya, 2013-NMSC-020, ¶ 40, 306 P.3d 426, the Court should take

this occasion to thoughtfully examine whether the cumulative impact of Smith and

Cisneros is to leave the Governor and the Legislature in an unworkable stalemate

with respect to timely funding each constitutionally prescribed branch and institution

of state government in years when revenue falls short.  The volume of recent veto

litigation “is not necessarily a sign of a healthy state constitutional discourse” and

instead evinces ad hoc decisions which result from “highly fact-specific balancing

that fails to provide clear guidance for the resolution of future disputes.”  Richard

Briffault, The Item Veto in State Courts, 66 Temple L. Rev. 1171, 1173-74 (Winter

1993). The Court made a wrong turn when it decided Smith and continued down the
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same path in Cisneros. Should it become necessary to reach the merits, this case

presents an opportunity to circle back and find a different path that gives wider berth

to the item veto power and thereby averts future disputes of this magnitude.

CONCLUSION

The Court should dismiss the Council’s petition without prejudice or hold it in

abeyance pending the outcome of the special session.  To the extent the Court reaches

the merits, the relief requested in the petition should be denied in its entirety.  To the

extent the Court is inclined to award any relief, the Court should provide an

opportunity for supplemental briefing, then address severability, overrule or limit the

holdings of Smith and Cisneros, and condition any relief on requirements for a

balanced budget and legislative action on the Governor’s nominations for regents of

educational institutions.
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February 16, 2017 
MEMORANDUM 
 
TO:   Representative Patricia Lundstrom, Chair, House Appropriations and Finance Committee 
  Senator John Arthur Smith, Chair, Senate Finance Committee 
 
FROM:  Elisa Walker-Moran, Chief Economist, Taxation and Revenue Department 
  Clinton Turner, Chief Economist, Department of Finance and Administration 
  Laura Bianchini, Chief Economist, Department of Transportation 
  Jon Clark, Chief Economist, Legislative Finance Committee 
 
SUBJECT: Consensus Revenue Estimating Group – 2017 Mid-Session Review of Revenues 
 
Prior to the mid-point of each legislative session, the Consensus Revenue Estimating Group (CREG) meets to 
review updated economic indicators and the most recent tax receipt data to determine whether the consensus revenue 
estimate warrants updating. This memorandum summarizes the work and conclusions of the CREG, comprised of 
the Legislative Finance Committee (LFC), Department of Finance and Administration (DFA), Taxation and 
Revenue Department (TRD), and Department of Transportation (DOT). 
 
After careful review of information newly available since the December forecast, CREG reached consensus to make 
no changes to the December 2016 forecast.  The CREG would caution that though the forecast remains unchanged, 
there are upside and downside risks to this forecast. 
 

December 2016 Consensus General Fund, Recurring Revenue Outlook (in millions of dollars) 
FY16 FY17 FY18 FY19 

$5,708.8 $5,600.2 $5,929.1 $6,142.4 
 
In the December revenue forecast, FY17 ending reserve balances were projected to be negative 1.1 percent; 
however, due to solvency measures taken by the Legislature this session and already signed by Governor Martinez, 
the projected FY17 ending reserve balance is now projected to be 1.6 percent of recurring appropriations. 
  
To determine potential changes in the forecast, CREG reviewed estimates for general sales taxes (including gross 
receipts and compensating tax), selective sales taxes (including motor vehicle, tobacco, liquor, and others), income 
taxes (including personal and corporate income), severance taxes, interest earnings, tribal revenue sharing, and rents 
and royalties. CREG also reviewed an additional quarter of actual receipts, including preliminary December revenue 
accruals, which indicated the state is tracking closely with the December 2016 consensus estimate. 
 
CREG also considered revised national economic indicators – including gross domestic product, inflation rates, 
exchange rates, commodity prices, and federal funds rate – as well as revised New Mexico economic indicators – 
including growth in employment, personal income, total wages and salaries, housing permits, initial unemployment 
claims, and gross state product.  
 
Changes in forecasts for oil and natural gas volumes were incorporated into the review. While prices were revised 
upward for FY17 and FY18, volumes expectations remained unchanged and the effects of price revisions were 
partially offset by negative changes in other revenue sources. 
 
The average of the two economic forecasts (BBER and Moody’s) used by CREG for New Mexico’s non-agricultural 
employment growth in FY17 is 0.3 percent, down slightly from the 0.4 percent forecasted in the December estimate. 
Nominal personal income growth is now forecast at 1.9 percent in FY17 and 2.7 percent in FY18, down from a 
previous forecast of 2.3 percent and 2.9 percent in FY17 and FY18, respectively. 
 
Although the average forecast shows a slightly more pessimistic outlook for employment growth and other 
economic factors compared with the December estimates, it is encouraging the two forecasts are much more in 
unison – the wide disparities seen previously have largely dissipated, lending a greater sense of certainty to the 
outlook for mild growth. 
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NEW MEXICO HIGHER EDUCATION DEPARTMENT 

 
 

SUSANA MARTINEZ              DR. BARBARA DAMRON 

GOVERNOR CABINET SECRETARY 

 
 
 
 
 
 
 
 
 
 

April 17, 2017 

 

 

Dear Presidents, Directors and Higher Education Business Officers, 
 

As you are aware the General Fund budget for higher education has not as yet been finalized. Pursuant to 5.3.4 NMAC the 

Higher Education Department (HED) is responsible for review of all higher education budgets prior to submission to the 

Department of Finance and Administration for final approval. 

 

At this time HED is suspending its May 1 deadline for budget submissions until further notice. We will provide additional 

instructions as soon as the current situation with the budget is resolved.  We will do all we can to work with your institutions 

in hope of having ample time for your budget preparation and our statutory review prior to the initiation of the new fiscal year. 

 

Thank you for all you do for New Mexico, and I wish you, your staff and all of your students continued success. 

 

 

Sincerely, 
 

 

Barbara Damron, PhD, RN, FAAN 

Cabinet Secretary 

 

 

 

 

 

 

 

 

 

 

 

 

2044 Galisteo Street, Suite 4, Santa Fe, NM 87505-2100 
Phone: 505-476-8400 Fax: 505-476-8454 

www.hed.state.nm.us 
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M. Serna, Justice Petra Jimenez Maes, Justice Richard C. Bosson, Justice 

Edward L. Chavez, and Judge Roderick T. Kennedy concmTing; 

WHEREAS, the New Mexico Legislature passed House Bill 59 during 

the last three days of the 2011 legislative session. House Bill 59 sought to 

amend five different sections of the Unemployment Compensation Law, 

NMSA 1978, §§ 51-1-1 to -59 (2010), in order to address the impending 

insolvency in the unemployment compensation fund. In relevant part, House 

Bill 59 sought to reduce benefits to the unemployed and to increase employer 

contributions to the unemployment compensation fund. Governor Susana 

Martinez partially vetoed House Bill 59 by striking in its entirety the increase 

in employer contributions that were set to commence on January 1, 2012, thus 

- --1-; ---·--1eavillgiii.- lini.60-sOine einployer-confrTbutions to!· cale-ndai~ear 20 i 2. I 

18 

19 

20 
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24 

Governor Martinez also expressed her intent to include this issue on the 

agenda of the upcoming 2011 special session on redistricting. Instead of 

waiting for the special session, petitioners sought a writ of mandamus 

invalidating Gover~or Maitinez's partial veto; 

WHEREAS, this Court has ruled on the constitutionality of a 

25 gove1nor's veto in past cases involving writs of mandamus. See State ex rel. 

26 
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28 
1. Governor Ma1tinez left unchanged the amendment to Section 51-1-11 (1)(2), 
which defines the schedule rate for certain employers, but which would go into 
effect beginning January 1, 2013. 
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P.2d 329, 331-32 (1956) (citations omitted). 

WHEREAS, in this case there are three general substantive issues. 

One, whether House Bill 59 is a bill appropriating money. If House Bill 59 is 

not a bill appropriating money, then the Governor did not have constitutional 

authority to partially veto the bill. See Chronis v. State ex rel. Rodriguez, I 00 

N.M. 342, 344, 670 P.2d 953, 955 (1983) ("[B]ecause the Act does not 

appropriate money, we hold that the Governor's veto power was invalidly 

exercised in violation of Article IV, Section 22. "). Two, if House Bill 59 is a 

bill appropriating money, the Governor must exercise the veto power in a way 

that eliminates or destroys the whole of an item or part. The Governor's veto 

is unconstitutional if the Governor dist01ts the legislative intent, effectively 

creating "legislation inconsistent wiTh- tlfat enacteo-o-y-the-r:-egislature;-by-the--

careful striking of words, phrases, clauses or sentences." Sego, 86 N.M. at 

365, 524 P.2d at 981. Three, ifthe Governor's partial veto was not 

constitutional under either analysis, whether the remedy is to reinstate House 

Bill 59 as it was passed by the Legislature or invalidate the bill in its entirety; 

and. 

WHEREAS, a preliminary question for this Court is to consider 

whether a plain, speedy, and adequate remedy in the ordinary course of law is 

available to petitioners, which would caution against our exercise of 
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jurisdiction to decide the merits of this case. We conclude that there is such a 

remedy, which is the impending 2011 special legislative session. Governor 

Martinez announced in the veto message the reasons why she partially vetoed 

the language in House Bill 59, but she also advised the Legislature that she 

intended to place the matter on the call of the upcoming special legislative 

session. The special session will take place before January 1, 2012, the 

effective date of the language vetoed by Governor Martinez. In addition, this 

is not a situation where the legislators must override the Governor's veto by a 

two-thirds majority pursuant to Article IV, Section 22 of the New Mexico 

Constitution. If a veto override were the only option available to legislators, 

such an override may not constitute an adequate remedy if indeed the veto is 

---unconsfrfutfon-al-:-However;-tne-<Jovernor-has-expressed-her-intent-te place--

this matter on the call of a 2011 special session. Thus, any legislation which 

is introduced on this subject will only require a majority vote. We believe 

this is a remedy that preserves the constitutional process for enacting 

legislation, and because such a procedure will occur before the effective date 

of the vetoed legislation, the remedy is adequate and timely. 

NOW, THEREFORE, IS IT ORDERED that for the foregoing reasons, 

we hold this matter in abeyance pending notification by the pa11ies that the 

matter is ripe for decision or moot. 
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BUDGET HISTORY (1996 – 2017)12 

                                                           
1 Information contained herein was derived from www.nmlegis.gov.  See, e.g., https://www.nmlegis.gov/Legislation/Legislation?Chamber=H&LegType=B&LegNo=2&year=96 
2 Every regular session of the legislature convening during an even-numbered year (1996, 1998, 2000, 2002, 2004, 2008, 2010, 2012, 2014, and 2016) shall remain in session not 
to exceed thirty days pursuant to N.M. Const. art. IV, Section 5. 

YR GOV REGULAR ADJOURN ACTION DATE REMARKS SPECIAL / 
EXTRA- 

ORDINARY 

ACTION DATE REMARKS 

1996 Johnson HB 2 – GAA  2/16/96 Partial sign/veto 3/4/96      
1997 Johnson HB 2 – GAA 3/22/97 Partial sign/veto 3/19/97      
1998 Johnson HB 2 – GAA 2/19/98 Partial sign/veto 3/11/98 Veto lines to judicial 

incl. salaries & benefits 
HB 2 – GAA 

Special 
Partial sign/veto 5/11/98 Restored funding to 

constitutional offices 
1999 Johnson SB 3 – EAA 3/20/99 Veto 3/11/99 Veto education budget HB 9 – GAA 

Special 
Partial sign/veto 5/13/99 Restored funding to 

constitutional offices 
  SB 2 – GAA  Veto 3/16/99 Veto entire budget     
  SB 738 – GAA  Veto 4/8/99 Veto entire budget     
2000 Johnson HB 2 – GAA 2/17/00 Veto 2/9/00 Veto entire budget SB 15 – GAA 

Special 
Partial sign/veto 4/13/00 Restored funding to 

constitutional offices 
  SB 2 – GAA  Veto 3/8/00 Veto entire budget     
2001 Johnson HB 2 – GAA 3/17/01 Partial sign/veto 3/16/01      
2002 Johnson HB 2 – GAA 2/14/02 Veto 2/7/02 Veto entire budget SB 1 – GAA 

Extraordinary 
Veto 5/24/02 (veto) 

5/28/02 
(override) 

Veto override to restore 
funding to constitutional 
offices 

  SB 1 – GAA  Veto 3/6/02 Veto entire budget     
2003 Richardson HB 2 – GAA 3/22/03 Partial sign/veto 3/21/03      
2004 Richardson HB 2 – GAA 2/19/04 Partial sign/veto 3/9/04      
2005 Richardson HB 2 – GAA 3/19/05 Partial sign/veto 3/17/05      
2006 Richardson HB 2 – GAA 2/16/06 Partial sign/veto 3/8/06      
2007 Richardson HB 2 – GAA 3/17/07 Partial sign/veto 3/15/07      
2008 Richardson HB 2 – GAA 2/14/08 Partial sign/veto 2/12/08      
2009 Richardson HB 2 – GAA 3/21/09 Partial sign/veto 4/7/09      
2010 Richardson HB 2 – GAA  2/18/10   Legislature failed to 

pass the budget 
HB 2 – GAA 

Special 
Partial sign/veto 3/24/10 Restored funding to 

constitutional offices 
2011 Martinez HB 2 – GAA 3/19/11 Partial sign/veto 4/8/11      
2012 Martinez HB 2 – GAA 2/16/12 Partial sign/veto 3/2/12      
2013 Martinez HB 2 – GAA 3/16/13 Partial sign/veto 4/5/13      
2014 Martinez SB 313 – GAA  2/20/14 Partial sign/veto 3/11/14      
2015 Martinez HB 2 – GAA  3/21/15 Partial sign/veto 4/9/15      
2016 Martinez HB 2 – GAA  2/18/16 Partial sign/veto 2/29/16      
2017 Martinez HB 2 – GAA  3/18/17 Partial sign/veto 4/7/17 Veto lines to legislative 

agencies & higher ed 
institutions 

TBD    

RESPONDENT'S EXHIBIT E

http://www.nmlegis.gov/
https://www.nmlegis.gov/Legislation/Legislation?Chamber=H&LegType=B&LegNo=2&year=96
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