ALASKA STATE LEG SLATURE
JO NT MEETI NG
HOUSE JUDI CI ARY STANDI NG COW TTEE
SENATE JUDI Cl ARY STANDI NG COW TTEE
Sept enber 30, 2004

TAPES 04-73, 74, 75, 76
MVEMBERS PRESENT
SENATE JUDI ClI ARY

Senat or Ral ph Seekins, Chair
Senator Gene Therriaul t
Senat or Johnny Ellis

Senator Hollis French

HOUSE JUDI CI ARY

Representative Lesil MQiire, Chair
Represent ati ve Tom Anderson, Vice Chair
Representative JimHolm

Representati ve Dan (gg

Representati ve Ral ph Sanuel s
Representative Les Gara

Representati ve Max G uenberg

MEMBERS ABSENT
SENATE JUDI Cl ARY

Al menbers present
HOUSE JUDI Cl ARY

Al'l nmenbers present
OTHER MEMBERS PRESENT

Senat or Thormas \WAgoner
Senat or Lyda G een

COWMW TTEE CALENDAR

AOVERVI EW JUDI Cl AL SELECTI ON PROCESS | N ALASKA
| nvi t ees:
Al exander Bryner, Chair, Al aska Judicial Council and Chief

JT. H'S JUD COW TTEES -1- Sept enber 30, 2004



Justice, Al aska Suprene Court

Judge Tom Stewart, retired

Larry Cohn, Executive Director, Al aska Judicial Counci
Bob G osecl ose, Al aska Judicial Council nenber

Doug Bail ey, Al aska Judicial Council menber

G gi Pilcher, Al aska Judicial Council nenber

Jonat han Katcher, President-elect, Al aska Bar Association
Sidney Billingslea, Al aska Trial Lawers’ Association
Scott Nordstrand, Deputy Attorney General, Cvil D vision,
Departrrent of Law (DQL)

M. M chael Corey, Anchorage civil attorney

SESFSSS

ACTI ON NARRATI VE
TAPE 04-73, SIDE A [ SENATE JUD TAPE]

CHAI R RALPH SEEKINS called the joint neeting between the Senate
Judiciary Standing Commttee and the House Judiciary Standing
Commttee to order at 9:12 a.m He announced a discussion of the
judicial selection process in Al aska.

CHI EF JUSTI CE ALEXANDER BRYNER i ntroduced ElIeanor Andrews and
Bill Gordon, non-attorney nenbers of the Judicial Council, and
Dougl as Bailey, Robert Goseclose, Susan Olansky and G gi
Pilcher, attorney nenbers. He said that the Al aska judicial
systemis regarded as one of the best in the nation, but it did
not happen by accident. The Al aska constitution established the
Al aska Judicial Council (AJC) as an independent body of six
peopl e that selects nom nees on the basis of nerit. He reviewed
the rules for selection to the council and how to easily access
its website. He said the criteria used for applicants are

pr of essi onal conpet ence, integrity, fai rness, j udi ci al

t enper anent and suitability of experi ence. The  m ni num
qualification every judicial applicant needs is to be a good
| awyer. A bar poll is conducted and witten recommendati ons and

comments from judges, other attorneys and previous enployers are
solicited;, a witten sanple from the applicants is scrutinized
as well as a statenment of their views and interests. Each
applicant has a conplete background and enployer verification
check. The results of this system are evaluated by an
i ndependent statistical contractor, who makes the data avail able

to the council menbers who can then use it to spot
irregularities. Background checks are done for conflicts of
interest and financial and litigation histories. The nost

inportant two parts of the council’s consideration are the
personal interviews and the public comments it solicits, which
need to be expanded, especially anong the | arger popul ati ons.
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He enphasized the need for the ~council to protect the

confidentiality of people who report information about
candi dat es based on personal know edge and application
information that contains sensitive personal and famly

information that goes beyond disclosure requirenents of the
Publ ic Records Act.

CH EF JUSTI CE BRYNER rel ated that one of three frequently voiced
concerns is that the judicial selection process is dom nated by
the bar. One theory is that the council consists of three non-
judicial menbers, three bar nenbers and a chief justice, which
could result in a possible 4 — 3 domnant vote for the bar’s
interests. He urged the conmittee to talk to council nenbers and
get their opinions. However, the council has rarely split 3 — 3
al ong attorney/non-attorney mnenber |ines. The second theory of
bar dom nation is that attorneys have a “superior intimdation
factor” that allows them to domnate the council. However, he
said, “lI just don’'t think that's there — if you ask the people
who know — and they are the public nmenbers of the council, you
won't find nuch support for that proposition.”

The second area of criticismis that the selection process is

dom nated by the bar poll; however, it’s hard to start the
selection process wthout knowing how the bar regards an
attorney. The inportant thing to renenber is that the poll is

just a starting point. Al so, non-bar nenbers are normally not
i npressed by attorney credentials and |ook at other attributes
to differentiate between qualified applicants.

The third criticismis that because the judicial council focuses
on selecting the nost qualified applicants and because the
constitution requires it to nomnate only two applicants, an
artificial goal is set for the nunber of applicants. However, he
does not know of any tine the council has ever had a conscious
objective of only nomnating the mninum nunber of candidates
and nothing indicates a pattern of establishing a nunber. This
hi storical record of the voting process shows all the applicants
who applied, who were submtted and sel ect ed.

In nost cases nore than the mninmum nunber of nanes
were submitted. In sone cases, all of the applicants
were submtted. In a few cases, only the mninmm
nunber of nanes go. There’'s just no pattern that
i ndi cates the existence of any established criteria.

CH EF JUSTI CE BRYNER said further:
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So, can the system be inproved? | think it can. |
think we have a great system | think it does a great
job. I think it’s a leader in the nation, but |ike any
system | think it can be inproved and | think that is
a crucial conponent of the council’s role. The
constitution tells the council to select the nost
qualified applicants according to rules it adopts.
W’ ve adopted the rules and because the constitution
gives us the obligation of adopting and enforcing
rules that work, it’s our responsibility, | think, to
ride herd over those rules to nmake sure that they do
what they' re supposed to do and to inprove themif we

think they can be inproved.... | very strongly favor
maki ng sure the council does what it’s supposed to do
and in that respect, | think the council recognizes

that it has an obligation to listen to all sectors of
the community — to both the public at |large and to al

branches of governnent — to hear from them and invite
their views.... |I'm always ready to consider ways to
make it better, but | think that both | and the
council wll be very reluctant to respond to demands

that we change the process to be sonething other than
what the constitution requires.

REPRESENTATI VE SAMUJELS asked if the council interviews all
applicants or if the bar poll uses a bit of a screening process.

CHEF JUSTICE BRYNER replied that the council typically
interviews all applicants, but there are no duplicate interviews
for simultaneous applications or when there is a new position in
a short period of time, like a nonth, and nenbership has not
changed.

REPRESENTATI VE RALPH SAMUELS asked why a bar poll rating would
change for an applicant who applies in different districts or at
a different tine.

CHI EF JUSTI CE BRYNER replied that results historically have been
fairly consistent. However, from comunity to comrunity, it’s
easy for results to change. Mdirre regional attorneys reply when
an applicant is fromtheir region.

REPRESENTATI VE SAMJELS asked him if that was viewed as a
pr obl em
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CH EF JUSTI CE BRYNER replied that statistics conpiled from the
poll indicate whether a candidate is strong or not. |If
candi dates generate strong |ocal support and very weak support
otherwi se, all of that is apparent in the final statistics.

COCHAIR LESIL MCGQUI RE asked how the public could becone nore
i nvol ved in the selection process.

Is it appropriate for them to participate in the
initial polling — those of them who have been before
judges in civil <cases? Is it appropriate to pol
busi ness and conmmunity |eaders or is it, in your
opinion, nore a matter of making the public comentary
process nore open or the public nore aware of it?

CHI EF JUSTI CE BRYNER responded that it’s a conplicated issue and
all of the legitimte approaches need to be taken. The public
needs to becone nore involved in the initial evaluation of
applicants on a nore regul ar basis than what happens now.

TAPE 04-73, SIDE B

CHI EF JUSTI CE BRYNER explained that once a person has been in
the system coments are solicited from the people they work
with - Ilike attorneys, social workers, jurors and police
officers — as part of the retention bar poll. He thought the
public had to become nore educated about the inportance of
government as a whol e.

SENATOR JOHNNY ELLIS said he thought we had a great selection
process and asked what the “tipping point” is between qualified
and highly qualified applicants.

CHI EF JUSTI CE BRYNER replied that he wasn’'t the best person to
ask since he hadn't had to break a vote but, if he did, he would
| ook at judicial tenperanent, integrity, fairness, etc. Wen the
interviews are done, the council deliberates on the people as a
whole nmuch like a jury and tries to arrive at a consensus on
what people stand out as the best qualified in the group.
Factors that conme into that are the location of the judgeship
and the strength of the conpetition. He didn't think that
process coul d be mechani zed.

REPRESENTATI VE LES GARA asked him to explain why someone would
be nomnated for one judgeship but not for another and if
sonmeone’s nane was submitted once, should it be sent up all the
tinme.
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CHI EF JUSTICE BRYNER replied that his prior responses addressed
that issue sonmewhat, but a particular candidate in Kodiak had
extrenely strong ties to the coomunity and a |arge segnent of it
supported him and a nunber of other candidates. It was obvious
that the community’ s high regard for him had a trenendous i npact
on the council. In another community where the conpetition is
different, the Kodiak applicant would not have the sane ties or
the sane support. The |evel of judgeship matters, too. You have
to have nore experience to be on the superior court and handl e
the conplicated jurisdiction cases it gets conpared to |ess
conplex cases in a district court.

REPRESENTATI VE SAMUELS asked if sonmeone who is already a judge
would have a leg up on everyone else if he applied for a
transfer to another office since he had already qualified to be
a j udge.

CHI EF JUSTICE BRYNER replied that he would have to go through
the same process as everyone else to nove to another judgeship.
However, the Suprene Court mght have the authority to transfer
district court judges within judicial districts on a tenporary
basis. The council’s goal is to pick the best from anong the
qualified applicants for a particular position.

REPRESENTATI VE JI M HOLM asked if public advocates (guardi ans ad
liden) acting as trustees for senior citizens are included in
the retention interviews.

CHI EF JUSTI CE BRYNER answer ed that he thought they were.

An unidentified person was sure they are included in the
surveys.

REPRESENTATI VE HOLM asked if the council would nove an applicant
from qualified to nost qualified status based upon whether or
not he was popular wth the public.

CHI EF JUSTI CE BRYNER replied that the survey is not a popularity
poll and explained his experience is that public people describe
real life experiences they have had with applicants and that
they are picked on the basis of conpetence and integrity.

REPRESENTATI VE HOLM said that another concern is that crimna
def ense attorneys are nom nated nore than prosecutors.
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CH EF JUSTI CE BRYNER responded that hasn’t been the case in his
experi ence.

REPRESENTATI VE HOLM said another concern is that the arduous
judicial nom nation process has di scouraged people from applying
for judgeshi ps.

CHI EF JUSTI CE BRYNER agreed that caution was needed in making
the process too onerous for applicants, but there have been a
| arge nunber of judicial applicants in the last few years.
However, the nore judgeships that are open in a short span of
time, the harder it is to get a consistent pool of really
qualified applicants to pick from Al aska has grown trenendously
over the last 30 years and judges are now aging and retiring.

COCHAIR MCGQU RE said she wunderstands the reasons behind
anonymty and asked if there are sanctions or penalties against
bl ock voting and deliberate m srepresentation of an applicant’s
character; and are there oaths or obligations that a |awer
takes when filling out an application? She was also concerned
that the poll is narrowed to a snmall group of people in Alaska.

The way you do it for retention seens nore reasonable
to me because these are fol ks who represent a broader

cross-section  of our state - that have  had
contacts.... There are folks in our conmunity who have
tal ked about this — that they re concerned that there

have been statenents made about them that were done
for political reasons and done w thout nerit.

CH EF JUSTI CE BRYNER responded that each nenber of the counci
woul d have a different take on that issue, but he thought the
best way to guard against block voting is to have a poll in
which it can be seen happening - and then it can be ignored
Regardi ng m srepresentation, comments are usually subjective and
if they are unsigned or vague, not nuch attention is paid to
them Comments have nore weight if they are signed by reputable
peopl e. Serious allegations are always investigated for nerit.

If there are msrepresentations by bar nenbers, |
think that apart from whether there is any crimnal or
civil process or sanction that can be applied to it -
that would, | think be a reportable breach of the
prof essi onal conduct and would be reported to the bar
associ ation.

CO CHAI R MCGUI RE r esponded:
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That’s one of the main argunents that’s nade in the
article that Representative Sanuels was referencing by
Kevin Clarkson. It takes a brave person sonetines in
the legal conmmunity to cone forward and point out -
just like it takes a brave person in the |egislative
comunity to cone forward sonetines and say that maybe
a process that’'s been in place for years and years and
years mght have sonme things about it that could be
i nproved. One of the points that he makes is that he
really tries to ask hinmself if it’s based on the
person’s true performance and not based on their
political preferences or biases.

REPRESENTATI VE MAX CGRUENBERG said he is concerned that it is
possible for the legislature to divest the judicial council of
any role in the nom nation of appellate court judges, who hear
99 percent of the crimnal appeals, and district court judges,
who hear far nore cases than the superior court judges, while
suprene and superior court judges have the internal protection
of the constitution.

| want to nmake sure the judicial council renains
i nvol ved constitutionally - a constitutionally
protected mandate over the nomnation of those two
types of judges just as they do over the suprene court

justices and superior court judges - so that the
| egi slature couldn’t go off on its own and divest the
judicial council of any role in the nom nation of

those two types of jurists.

CH EF JUSTICE BRYNER replied as chair of the Judicial Council
t hat :

The constitution creates the superior court as the
trial court of general jurisdiction and creates the
suprene court. It gives the legislature power to
create other courts and the l|legislature has, in fact,
created the district court, a limted jurisdiction
trial court and the court of appeals to hear appeals
of first instance in all crim nal cases. The
| egislature, at the same time has decided to subject
those, of course, to the sane selection process as it
has to our other courts. Both of those courts are
statewi de courts — full courts of record. They' re not
limted non-record courts |like nagistrate systens or
things like that. M personal experience is that it
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was a w se decision for the legislature to treat those
statutory courts and constitutional courts by the samne
sel ection process - apart fromthe fact that it would
create practical difficulties to conme up wth and
inplenent and maintain a separate selection process
for t he statutory court as opposed to t he
constitutional court. | think it invites creating two
different kinds of courts in a unified court system

Hi storically, our district courts and our superior
courts as trial courts have worked very well together
as a unified court system If we have a superior court
judge who is absent in a snmall |location, we can
appoint a district court judge pro tem to fill that
judge’s shoes. It’s trenendously useful to have that.
W have cases that can nobve very snoothly from
district court to superior court.

On the appellate level - we have a court of
appeal s...that handles virtually all of our crimnal
cases and...ends wup being the ~court of  final
jurisdiction because the suprene court takes very few
of those <cases, because it views them as being
correctly decided. If you create different selection
methods with different selection criteria for the two
courts, you invite attorneys to try to get their cases
in superior court instead of in district court if they
don't like the district court, if they think the
district court is doing a different job because it’s
got people of different qualifications. You invite
nore challenges of court of appeal decisions because
litigants aren’'t satisfied with the treatnent they got
froma different kind of judge. So, you kind of invite
the perception that we have two different Kkinds of
courts — a statutory court and a constitutional court
— and jockeying and a tactical strategic naneuvering
by litigants to try and get to the court that they
want to get into. One of the strengths of the Al aska
justice systemis that it isn't parsed out and divided
into nmunicipal courts and county courts and state
courts. Qur governnent statewide is a state unified
government and it is a trenmendous strength — | think
in both organization and efficiency and...frankly...I
al ways assune that’s the reason the |legislature
created district courts and the court of appeals and
gave the council the authority to treat those courts
as regul ar courts.
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REPRESENTATI VE  GRUENBERG asked if the governor’s final
appoi ntment process should be public and have standards |i ke the
application process.

CHI EF JUSTI CE BRYNER replied no. A governor appoints like a jury
deliberates - it reaches a consensus and then delivers the
result.

REPRESENTATI VE SAMJELS asked if the council had ever overruled
the bar poll in the tinme he had been there.

CH EF JUSTI CE BRYNER answered that the council has nunerical
ranki ngs to the decimal point and had probably taken people out
of order, but he wasn’'t aware of anyone who was taken from the
bottom of the list and noved to the top. A fair nunber of races
have had tight groups of ratings.

REPRESENTATI VE SAMUELS asked if only the |awer mnenbers of the
council are picking lawers or is the whole council picking
t hem

CH EF JUSTICE BRYNER replied that the law states that all judges
nmust be attorneys, but the real question is if the council 1is
doing its job of getting the good attorneys and then deciding
whi ch ones will make the best judges.

CO CHAIR SEEKINS asked if he had ever seen the person highest
ranked by the bar poll not be selected by the Judicial Council
inits final process.

CHI EF JUSTI CE BRYNER replied yes, that happens fairly regularly
at both the gubernatorial and the council Ilevels. The very
hi ghest people are often passed up if there are good reasons
whi ch there often are.

REPRESENTATI VE DAN OGG said he is a lawer and many tines he
doesn’t know the people on the bar polls because they re not
from his area. He asked what percentage of surveyed people
respond to the bar polls.

CHI EF JUSTICE BRYNER replied that different polls for different

judgeships create lesser or greater anounts of interest and he
couldn’t give hima general answer.
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CO CHAIR SEEKINS asked M. Cohn to provide the commttee wth
that information at sone tine after the neeting. He replied that
he’ d be happy to.

REPRESENTATI VE OGG asked if there are instances when all of the
candidates are nost qualified and what the highest nunber of
candi dates that had been forwarded to the governor was.

CH EF JUSTICE BRYNER replied yes to the first question and he
knew of as many as five applicants who were all nost qualified
and were all submtted to the governor at the sane tine.

REPRESENTATI VE GARA asked if the bar poll nunbers come from
peopl e who have sufficient experience with a person in the |ast
five years. The polling nunbers from anybody else who doesn’t
have the experience with the applicant are put off to the side.

CH EF JUSTI CE BRYNER replied yes. Questions are asked about the
basis of the vote. People can indicate whether it’s based on
personal contact, reputation or direct professional experience.
The information is charted on who votes in which category, but
only the ratings that are submtted by people rating on direct
pr of essi onal experience are used.

REPRESENTATI VE GARA asked if soneone is sent up once, why aren’'t
they sent up all the tine. He also asked him if he thought he
was treated fairly by the Judicial Council all the times his
nane was before them

CH EF JUSTI CE BRYNER replied:

|"ve had a couple of other tines | applied and was
appointed to the Anchorage District Court and served
for nearly three years in 1975 and while | was in the
district court, | applied twice for superior court
judges and was not selected. One of those applications
was | applied for a superior court judgeship in Sitka
and ny name was sent to the governor. | wasn't
sel ected; the applicant selected was a long-tinme Sitka
attorney and | certainly didn't feel slighted by that
poll. | applied for the superior court in Anchorage;
ny nane was sent; and | wasn't selected. It’s always
hard. My name wasn’'t even sent to the governor in 1983
or 1984 when | applied for the supreme court. 1’ve
been on the court of appeals for three or four years
and it always hurts personally if you re not chosen;
that rejection is a painful thing. But | sure didn't
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feel slighted or didn't feel that | had Dbeen
m streated. | thought it would have been reasonable to
send ny nane to the governor, but | also personally
t hought that reasonable people can disagree on that.
And | understand what they did. So, my own experience
is that it wasn’'t a problem

TAPE 04-74, SIDE A

SENATOR FRENCH said the bar poll questionnaire has boxes to
check regarding how know edge was acquired of the applicant. One
of the boxes is direct professional experience; others ask if
its substantial and recent, noderate or limted. “I guess | just
need a clarification on how you weigh substantial nd recent
versus noderate and versus limted.”

CHI EF JUSTI CE BRYNER replied that he preferred to have M. Cohn
answer that.

REPRESENTATI VE GRUENBERG sai d:

My recollection is that there was a superior court
position in the late 1970s around '79 where there was
a single vacancy - 13 applicants and about six or
seven were sent up for that. | actually applied for
that. My name was not sent up and | thought it was a
fair process. That's the only tinme |I've ever applied,
but on the form itself there is direct professional
experience, professional reputation, social contacts
and then insufficient. There are various types of
criteria - legal ability, inpartiality, integrity,
judicial tenperanent, diligence, special skill etc.
Chief Justice Bryner, isn't it possible that sonebody
could have social contacts wth sonebody and know
whether they have a lot of integrity - so that
sonebody m ght personally know an applicant and have a
| ot of experience with them though they may never have
appeared before them And |I'm wondering whether the
Judicial Council if, lets say, the person who's
marking the form only fills out those boxes of which
t hey have personal know edge - although they may not
have been professional know edge - whether you
consider that sort of thing, because that person may
actually know the candidate far better than a person
who has just appeared in front of them representing
sonebody in a DW or sonething like that.
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CH EF JUSTI CE BRYNER answer ed:

Sure it's possible that there could be, but then again
the focus of this poll is to get - to identify quality
attorneys not to identify generally honest people. And
the real difficulty here is getting sonething that
pl aces an act or focus on attorney qualifications in a
way that really encourages the nost qualified kinds of
comments. It would be difficult to separate out if we
started | ooseni ng various categori es.

Nobody | ooks at the bar poll as perfection. It's a
tool that helps give us information and each council
menber decides how much weight to give that
information. | think everybody recognizes that there
are sonme people that we mss and sone people that we
don't. But we try and make up for that by having a
t remendous nunber of other things that we | ook for and
cross checks and by | ooking over what we do have. And
if there are ways to inprove it, we do inprove it and
sonetinmes if we don't think of ways to inprove it and

we get suggestions - well, we wel cone suggestions. But
| don't think there is ever a way to design a perfect
poll or a perfect system | think that trick is in

recogni zi ng shortcom ngs and covering your bases by
other information and just doing the best you can that
way. But we're always open to suggestions for changi ng
and i nproving that kind of process.

CO CHAI R SEEKI NS asked what kinds of questions are asked of the
applicants during their personal interviews.

CH EF JUSTI CE BRYNER answered that Larry Cohn, AJC executive
director, drafts a whole series of potential questions that
center around the council’s criteria and circulates it anong the
menbers. Menbers have no limtation on asking questions that are
relevant to the applicants’ experience. Further he said:

If the applicant gets into issues that call for sone
follow up questions, there are frequently follow up
gquestions that lead in the direction that the
applicant wants to take. It's that kind of process. My
experience is that, generally, it's pretty business
like and pretty perceptive and sonetinmes we do get
into very personal issues that are troubling the
applicant. Sonetinmes we get into areas that are very
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case specific; sonetinmes we  get into general
appr oaches.

COCHAIR SEEKINS asked if questions are asked about
phi | osophical or political affiliation.

CH EF JUSTI CE BRYNER said that political affiliation questions
aren’t asked, but questions are asked about religious ideas when
called for by the direction the discussion is taking. A strong
crimnal defense |awer could be asked whether he thought he
could judge fairly in crimnal cases, for instance. Party
affiliation has not been asked.

CO CHAI R SEEKI NS asked:

You wouldn't get into things that would tend to
indicate sonmeone had a Iliberal or conservative
particular viewpoint in their personal Ilifestyle or
how t hey carry out their viewpoint on the | aw?

CHI EF JUSTI CE BRYNER repli ed:
| don't think we would get into that. W would

definitely, if we had an attorney who, for exanple had
a strong and consistent background in crimnal defense

work and was known as a zeal ous advocate. | think ny
experience is the council menbers would feel free to
ask, "Well is it going to be hard for you to judge

fairly in crimnal cases and to find people you
defended guilty?" Those kinds of questions are fair
and good, but in ternms of 'Are you Republican? Are you

Denocrat?' |'ve never been - but then ny personal
experience of questioning goes back about a year and
four nonths. 1've been through the process. |'ve never

been asked those kinds of questions and ['ve really
never heard them asked.

CO CHAI R SEEKI NS sai d:

You said that in some of the comments that are nade,
sone of these comrents sonetinmes cone in anonynously.
In my own personal experience, it's very difficult for
me to put nmuch weight in an anonynous comment. Wen |
| ook to see what King Solonon did, he said you get a
chance to |ook your accuser in the eye. Is the
opportunity there for applicants to do that if there
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is an anonynmous coment that could possibly throw
soneone out of contention?

CH EF JUSTI CE BRYNER repli ed:

There isn't that opportunity there because that would
- we give applicants now sort of a sunmary of the
kinds of comments they've gotten. W don't give
applicants, now, the actual comments. That practice,
in ny recollection, has changed from tine to tine.
|"ve been an applicant at tinmes when we did get all of
the coments and we had them there and had them
available. Right now the practice, and 1'm not
personally aware of it, but | assune it's because sone
of the coments are sensitive and that if they're
revealed they're revealed (indisc.) disclosure and
there's a desire to avoid setting up a situation of
retribution or sonmething like that. But we try, |
think consistently, to give at |east enough an
i ndication of the nature of the comments that m ght be
of concern to give the applicant a fair opportunity to
address that in the course of discussion. That may

very well be - | personally never mnded getting
comments and that's certainly an area that we can | ook
at .

SENATOR SEEKI NS t hanked Chief Justice Bryner for testifying and
asked himif he had any cl osing conments.

CHI EF JUSTI CE BRYNER r esponded:

| don't really think I have any nore to say. | very
much appreciate the attention and effort that you' ve
put into this and I'll certainly be available if you

want to hear from ne again.
SENATOR SEEKI NS: We appreci ate your hel p.
CH EF JUSTI CE BRYNER had one nore comment:

One thing | do want to say is | do want to take this
opportunity to give credit to the regular nenbers of
the council. They serve as volunteers. It's a
tremendously difficult job and at tinmes like this it
calls for a great deal of courage on their part -
especially the citizen menbers who, | think, to sone
extent, | really don't think nmay not have signed on
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for this kind of duty. It's a hard thing for a lot of
people to go through and | think that they deserve a
lot of recognition in their wllingness and their
ability to do it. To me that's just another neasure or
the strength of the process.

CO CHAI R SEEKI NS thanked him again and invited Judge Stewart to
address the conmittee.

JUDGE TOM STEWART said he was born in 1918 and has been close to
the decisions that were made on how the selection of judges
should take place around 1954 when he was the Assistant State
Attorney General. At that tinme, he was appointed chairman of the
Conmittee on Statehood and Federal Relations, which had the
function of calling a constitutional convention. He resigned his
job as assistant attorney general and began | ooking for ways to
conduct a constitutional convention. Federal requirenents in SB
50 were insufficient. He traveled across the country visiting
political science departnments of the best universities and set
up draft legislation to <carry out the nmandates of the
constitution in setting up the state governnent.

The history of the nerit system for the selection of judges
tremendously influenced what the convention did in adopting what
was called the Mssouri Plan. He recounted to the conmttee:

It was first called the Mssouri Plan, but before
that, the first proposal of this type of approach to
selecting judges was by a Professor Albert Kales of
Nort hwestern University Law School in 1913. There was
already a trenendous dissatisfaction in many of the
states wth the selection of judges - which 1is
primarily by popul ar el ection.

It was fostered in Mssouri by Lawence Hyde who was
the Chief Justice of the Mssouri Suprene Court. He
and others were very upset about the inconsistency of
the system of electing judges in popular elections.
Basically, judges cane from the ward office. Wen the
Republ i cans were elected, you got a Republican judge.
When the Denocrats were elected, the Republican judge
was thrown out and you got a Denocratic judge. They
refl ected t he politics W th whi ch t hey wer e
associ at ed.

Anot her serious concern was the cost of elections.

I n
New York City, for exanple, today where they still
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el ect judges, it costs from $100,000 to $200,000 for
an individual general jurisdiction judge to be elected
and he has to get that noney from contributors. The
contributors' ideas about what he should do in the job
are affected by fromwhere he got the noney.

These were only sonme of the kinds of problens that
confronted t he M ssouri peopl e. They had a
constitutional convention in 1944. At that tinme, they
adopted this plan called the Mssouri Plan — for the
selection of judges. Following its being adopted in
their constitution in 1944, there were at |east three
attenpts to repeal the |anguage and the voters |iked
it. The votes were roughly two to one to keep the plan
in force. It did not stretch across the whol e state of
M ssouri; it affected really only St. Louis and its
surrounding areas and Kansas City, their two |argest
cities. It wasn't used in the snmaller places where
people were nore likely to know the individuals who
were running and to know t hem as j udges.

One of the critical elenments in Judge Hyde' s view was

the existence of an integrated bar.... W have an
integrated bar in Alaska. The creation of it was
enacted in 1955 when | was in the legislature on the
Judiciary Commttee. | participated extensively in the

adopting of the law creating the integrated bar. The
integrated bar neans that there is a statew de
association to which any person who aspires to be a
| awyer nmust belong and nust participate in its
busi ness. Before 1955, there were bar associations,
but they were strictly local. They were strictly
vol untary organi zations. They had no authority of any
kind. But, Alaska had the integrated bar, which
Justice Hyde considered to be significant.

| never knew Justice Hyde, but | knew his son,
Lawr ence Hyde, Jr., who was also a M ssouri Judge. He
was the second dean of what’s now called the National
Coll ege of State Judges. | attended that in 1967 and
was able to talk with him about the operation of the
systemin M ssouri.

In Al aska, the Statehood novenent canme about because
of many concerns, but one of the nobst serious concerns
that precipitated statehood was with the judiciary. W
had only four general jurisdiction judges in Al aska;
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one in Juneau, one in Nonme, one in Anchorage and one
in Fairbanks. They were appointed by the president;
they were not necessarily Al askans. The | ast
territorial federal district judge was a man naned
Raynmond Kelly and Kelly had never been in Al aska. He
had been the president of the Anmerican Legion; he had
been very active in Republican politics and when
Ei senhower was elected, Kelly ran for governor of
M chigan and was defeated by Menon WIlIlians and he
needed a job. So they made him a judge in Al aska.
That’s the way we got judges in the territorial days.

As it turns out, Raynond Kelly was a pretty good
judge. | practiced in front of him and we becane good
personal friends, but this was happen stance. It
wasn’t the way to sel ect judges, for sure.

After WANI when Anchorage burgeoned and got wup to
150, 000 people with one judge there, it was inpossible
for that judge to handle the crimnal def ense
calendar, much less a civil calendar. | was a |aw
clerk to Judge Folta in Juneau and we spent nost of
the year in Anchorage helping out Judge D nond,
because his calendar was so overloaded, he couldn’t
possibly attend to the business that was before the
court. The problens of the judiciary were paranmunt in
t he whol e statehood novenent.

In the course of ny job as being chairman of the joint
house and senate comittee t hat drafted t he
| egislation to call the convention, the chairman of
the senate committee was Bill Egan, but since | had
done this research, he agreed that | should be the
chairman of the joint house and senate committee that
determ ned what the convention structure should be -
how many people, where it should be held, the length

of time  of the session, the availability of
consultants to assist the delegates, the preparatory
work — all of that was detailed in the bill that we

passed in 1955.

In the course of doing this research, | nmet two people
who were significant and becane consultants to the
Al aska convention. One of them was a nman naned Shel don
Elliot. He was a close associate of Chief Justice
Arthur T. Vanderbuilt of the New Jersey Suprene Court.
When the New Jersey courts were reorganized by their
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1946 convention, Vanderbuilt becane the head of it. He
and Sheldon Elliot wote a book called Mdern Judici al
Adm nistration and it set out the principles for how
courts ought to be organized. Before that tine, the
courts in New Jersey were county courts. There was no
central direction of the courts. The county courts had
vari ed bases of being financed. Poor counties got poor
courts; wealthy counties got better courts. But he
organized the idea of a statewde court system
overseen by the Suprene Court in which all courts got
the sanme treatnent in ternms of financing facilities,
personnel and that sort of thing.

Shel don Elliot, after he cooperated with Vanderbuilt
in witing that book, becane the executive director of
the Institute for Judicial Admnistration in New York

Cty. I had net him and talked with him about our
venture into witing a constitution on that trip |
made across the country. So, | had Elliot’s nane as a

possi bl e consultant for our convention on the subject
of judicial adm nistration.

The other person who was significant was a man naned
denn Wnters. denn Wnters was the executive
director of the Anmerican Judicatory Society, which
then had its offices in Chicago and they were engaged
in extensive studies about court systens. He cane to
Al aska and we net and | got to be a close personal
friend of his and did a lot of work with himpartly on
the creation of the integrated bar, because of the

Judi catory Society, which is still a very prom nent
research and study group in the whole world of
j udi ci al adm ni strati on. Hi s | eadership in the
Judicatory Society reflected his background in this
wor K.

The legislature of '55 structured the convention and |
became the executive director of the Al aska Statehood
Commttee in April of 1955. Bob Atwod was the
chairman of the [Alaska Statehood] commttee. The
chairman of the finance conmttee of the legislature
was a man naned Ken Johnson of the Johnson |nsurance
Agency. In preparing the bill for the convention, |
drafted a budget for the convention proposi ng how much
of a cost and where we would get the funds and worked
closely wth Ken Johnson on that. After that
associ ation, he went to Atwood and said we' |l give you
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this noney for the convention, but | want you to
appoint Stewart to be the executive director of the
St at ehood Committee and carry out the functions that
appeared in the statute passed in 1949 creating the
commttee that directed them to prepare for the
holding of a constitutional convention. Up to that
point, they had done alnost nothing to carry out that
mandate. So, in April, | becane executive director of
the Statehood Commttee and had many functions.... SB
50, which would have created Al aska as a state, had
| anguage in it creating a convention and specified
that the convention should be in Juneau, the capital.

On ny trip I met a wonan in New Jersey who was the
vice president of the New Jersey convention and she
said you should hold your convention at the state
university. | said we don’'t have a state university;
we have the Al aska Agricultural College and School of
M nes. Hold your convention there. Her justification
for that recommendation was they had held the New
Jersey convention of 1946 at Rutgers, which is their
state university. It avoided entrenched | obbying
i nterests; it avoided the diversions that t he
| egi slative menbers found in Juneau. After a plenary
session of the wearly legislatures, in the wearly
afternoon you could find the legislators in the pool
hall in the Elks Club playing cards and otherw se not
being at work. She said at the university setting in
an academc atnosphere, the availability of the
libraries, the availability of professorial assistance
was very inportant.

So, when | cane back to Juneau, although | was a
deni zen, you mght say, of Juneau, | was convinced
that we should have our convention in Fairbanks and |
persuaded the joint commttee that that’s where the
convention should be - at the site of t he
university....

They chose Sheldon Elliot to be the principal advisor
to the coomittee on the judiciary. Another man there
naned John  Bebout, who had been to nunerous
conventions.... who was very helpful also as to how
should the judicial branch be organized. They are
focused on what has becone known as the nerit system
for the selection of judges. So, the del egates have
t he advantage of hearing fromtrue national |eaders in
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this field of judicial admnistration — what is the
best nechani sm for selecting judges....

JUDGE STEWART read Judge Hyde's response to the question of why
the M ssouri Plan was adopted — a |lack of good judges, fear of a
link between judges and politicians and a general desire to
el evate the tone of the bench. “You need the kind of exam nation
of qualifications that this council does in order for the voters
to have sonme recomendation of sonmebody who is know edgeabl e
about it.”

JUDGE STEWART al so sai d:

| would nmake a comment about the determ nation to set
up the court system 1In that first state legislature

in 1959... we anticipated it wuld take three years to
set up the court system There was a case pending in
the Ninth Crcuit Court of Appeals - it was Territory
of Al aska versus Parker. | don’t renenber the crine

which had been conmtted, but he had a very fine
| awyer by the name of Wendell Kay here in Anchorage.
After the conviction in the federal territorial court,
he appeal ed the conviction to the Ninth Crcuit Court
of Appeals. Now, the Congress when it passed the
St at ehood Act in July 1955 explicitly gave
jurisdiction to the territorial court to continue to
hear cases in Alaska until Al aska was able to organize
its court system And the original bill, Chapter 50 of
the session laws of 1959, specified that the court
system would be in effect by January 1, 1962, three
years after we were working on the subject.

One of the points Wndell Kay urged to the N nth
Circuit was you don’'t have jurisdiction to hear this
appeal for ny client, M. Parker. That’'s the decision
that the Ninth Grcuit made in the mddle of May 1959.
The Congress had given jurisdiction to the trial
courts, but they failed to give jurisdiction to the
court of appeals to hear appeals from the interim
trial court until Al aska should have its court system
So, that first legislature lasted from January until

well into May and we anmended that bill to have the
Judicial Council imrediately - forthwith was the
| anguage that was used - structured and appointed -

i medi ately proceed to nom nation of judges and go as
quickly as possible to the formation of the court
system They did that and the council was created in
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early June of 1959; they nom nated the suprene court
justices; the governor appointed Newell Nesbit, and
Bill Egan who was the governor said, ‘Il appoint you to
be chief justice.” There was nothing in the statutes
that specified how the chief should be chosen. And he
appointed John Dinond, who was a fellow Valdez
resident of Bill Egan’'s, and he appointed Wlter
Hodge, who had been a territorial judge in None.

The Suprene Court nmet and the Judicial Council also
naned judges. They naned nine judges of the Superior
Court conpared to the four that had been operating in
Al aska before that tinme. Those judges were appointed
in August and Septenber of 1959.... Those judges went
to New Jersey for two weeks neeting wth the judges of
the courts in New Jersey in order to get sone persona
experience about how a court system structured this
way was going to function. There were huge questions
about space, where they could neet, supplies and
personnel. There had been four experienced court
reporters with the territorial federal courts - all of
them were ready for retirenent and Chief Justice
Nesbit made the decision before the courts even began
to not use court reporters to report the case record -
instead to do it electronically with a conpany called
Sound Scriber — that he was famliar with — that
provi ded tape nachines on Navy vessels. He was the
captain of a Navy destroyer. These tape machi nes went
very slowly and the recording head went back and forth
across the tape like this so as the tape noved the
recording was in a triangular formation.... There was
a lot of opposition from the court reporters across
the nation to adopt this electronic system and Al aska
was the first one to do it. | was the court
adm nistrator from '61 to '66 and was nuch involved
over the struggle in getting that system properly
functioning and it has worked well to this day. |
don’t think anybody would want to change it....

In fact, they were in operation on February 20, 1960,
barely a year after statehood instead of the three
years that we contenpl ated woul d be necessary.

JUDGE STEWART said he thought the Judicial Council is working
excel lently.
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TAPE 04-74, SIDE B

CO CHAIR SEEKINS asked how nany attorneys were practicing in
Al aska at the tinme of statehood.

JUDGE STEWART replied probably | ess than one third of the nunber
that practice now, especially in Anchorage.

CO CHAIR SEEKINS asked if they were pretty well acquainted wth
each other and when did the bar poll conme into existence and in
the early years was a lot of weight put on it for determ ning
nost qualified applicants for judgeships.

JUDGE STEWART answered that applicants were pretty well
acquainted in their local districts; but sonme didn't have as
much opportunity to travel around the state. In 1955, after the
integrated bar was <created, there were territory-wi de bar
conventions that were well attended. The bar poll began early on
and he didn't know how nuch weight the council placed on it
t hen.

SENATOR FRENCH asked:

It's been 40 years since we adopted the M ssouri Plan
and made it part of our judicial system Have other
states tinkered wth their system since then? Have
other states gone back and had to nodify it since
t hen?

JUDGE STEWART repli ed:

| don't know. | know that other states have adopted
the merit system for the selection of judges. | can't
tell you how many. |I'm sure there are still too many
states that have elective systens. | went to the

National Judicial College on the canpus of the
University of Nevada at Reno where the National
Judi ci al Coll ege has been functioning since al nost the

beginning of its existence and | net, - in the years
that I went there, which was between '66 and '81 - |
met many judges from other jurisdictions and | know
that alnost wuniversally they were envious of our
system

CO- CHAI R MCAUI RE asked:
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In Article 4 of the judiciary of the constitution for
nom nati on and appoi ntnment - obviously it sets out the
fact that the governor shall fill any vacancy in the
office of the suprene court justice or of a superior
court judge by appointing one of two or nore persons
and it sets out the judicial council nodel - the
M ssouri Plan. Wat, if any, discussion was had about
the notion of including future state created courts
and why or why not - | nean why would they not include
it? O did the discussion not even occur?"

JUDGE STEWART repli ed:

I"'m not a good person to answer that question because
as | said to Representative Guenberg, | was not a
del egate. | was upstairs in an admnistrative office.
| did not hear the discussions. On the other hand, |
was close to many of the del egates. My father was one
of the delegates and in the evenings | would often
neet with the delegates in hotel roonms and tal k about
what they were doing. But | can't directly answer your
guestion - what was in their mnd.

REPRESENTATI VE GARA asked if he thought the governor should be
able to pick fromall candidates or just sel ected ones.

JUDGE STEWART replied that he should pick only from the nost
qgual i fied candi dates based on the work of the Judicial Council
He elaborated that it would be very easy for any governor who
had a favored candidate for judge to get the word to himto
apply and if he nmet the technical qualifications he could be one
of the applicants. The governor could then pick the man he
sel ected i n advance.

The system could be corrupted if you try to send him
all the nanes.... But, directly, to answer your
gquestion, | am in favor of what they are doing -
deci di ng thensel ves how many names ought to go up.

CO CHAI R SEEKI NS queri ed:

In that regard, when you look at the nerit selection
process that is part of the Judicial Council's - taken
from their web site that says that the Judicia
Council is required to screen judicial applicants
based on their ability to be fair and conpetent judges
rather than their political contri buti ons, party
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connections, or how well they ook on TV. Wth that in
mnd, do you believe that the criteria that the
Judi ci al Counci | uses, at this point in tineg,
adequately fulfills that charge?

JUDGE STEWART replied:

| think it does a good job of that, but we're all
humans, we're all capable of error. Maybe the process
can be inproved sone way. |'m not that close to what
they do, but | think that in answer to your question,
yes, they do apply the criteria properly.

CO- CHAIR SEEKIN said he still didn't totally understand what the
criteria are.

JUDGE STEWART repli ed:

M. Chairman, it has to be subjective. How do you
determne judicial tenperament? You really find out
only after a person has been a judge - what he's done
on the bench. They are very subjective questions and

the people on the ~council have to apply their
subj ective backgrounds in determ ning how they see the
criteria fit a given applicant and I'mwlling to put

my trust in the judgnent of that seven-nenber group.
CO CHAI R SEEKI NS sai d:

| think that's what I'mlooking to try to find out. Is
the process fair? Is it consistent? Is it reasonably
transparent? |Is it producing for us the very best
possi bl e candidates for selection? That question has
been raised nunerous tinmes in ny short time in the
Senate as chair of the Senate Judiciary Commttee and
so | think it bears looking into to find out if this
system that we do have is the right one and not trying
to tell the judicial council how to nmake their rules.
But is it the one that does produce for us the very
best judiciary? If not, are there suggestions we could
make?

| appreciate the fact that | have received a copy of a
|l etter from the chairman of the Judicial Council to
the nmenbers saying, 'Lets take a close |ook to see if
what we're doing is the right thing and see if there
are changes that are necessary.’ Because | think a |ot
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has changed since the days when we first - | was 10
years old in 1955 so | don't have a lot of history on
how it cane together, but | do know that a lot of
t hi ngs have changed a lot since then and | appreciate
the fact that the council is willing to take a look to
see if there's ways they can fulfill their mssion
better. And | guess that's what |'m kind of | ooking at
with you as well and other people who have had that
history - to give us suggestions that we can pass on
or how do we or should we, as a legislature, propose a
change to the people in the state of Alaska in terns
of a constitutional amendnent or whatever. In the end,
we hope to have said we've turned on the light and we
ei ther have the best systemin the world or we need to
have the folks take a |look at the systemto see if it

can be inproved - or we absolutely think it's
necessary that sonme things be changed and here are our
suggestions. | appreciate the fact that you have that

hi story because | don't. Hopefully we can cone out in
the end so that the people of the state of Al aska feel
confident in the process that they're getting the very
best judiciary they possibly could. So, | guess that's
my question. It's very hard for nme to say that there's
any truly objective system in the whole world.
Everything i s somewhat subjective.

JUDGE STEWART: That's right.

CHAIR SEEKINS: So thank you today - Oher questions from
menbers? W have questions from nmenbers online by the way.

JUDGE STEWART asked to respond briefly:

| agree whol eheartedly that it's good for you to take
a look at the system but |I'm confident in ny own m nd
that you won't find anything better. The appointive
systemis political, the elective system doesn't work
- | don't know of any system out there that any state
uses that's any better than what we do. That isn't to
say that it can't be inproved upon.

CHAI R SEEKI NS responded, “1 won't keep us from | ooking.”

JUDGE STEWART said, “That's right and | applaud your effort to
| ook into it.”
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REPRESENTATI VE GRUENBERG asked if they had contenplated that the
| egi slature m ght create additional courts in the future.

JUDGE STEWART answered that he thought they contenpl ated
district courts and this decision was initially left to the
presiding judge of the district. He agreed that the judiciary
branch, led by District Court Judge Bruce Mnroe, recommended to
the legislature that the Judicial Council be used in the
sel ecti on process.

REPRESENTATI VE GARA asked if it was possible for the council to
favor a special candi date.

JUDGE STEWART repli ed:

| am confident that when you look at it, the Judicial

Council has not played a political gane. The judges
are about equally wth Republican and Denocr at
backgrounds.... It could happen, but it’s nore likely

to happen under one of the other systens than it is
under this one.

SENATOR THERRI AULT conment ed:

One of the allegations that | had heard was that of
the three nanes that were put forward, two of them had
problens that would surely take them out of the
running and therefore there would only be one left.
Now | have spoken to sonebody on the council whose
word | value highly and he assured ne that didn't
happen. But w thout having a better understandi ng of
what the process is that allowed the three nanes to
rise above the others, | didn't have nuch of an
ability to assure the constituents that cane to ne
that the process had not been ganed soneway. So |
think that the discussion is going to be useful if for
no ot her reason....

JUDGE STEWART heartily endorsed them taking a look to see if
things could be done better. “But that doesn't stop nme from
saying | think it’s the best systemin Anerica today.”

12: 09 — 1:40 — Recess

MR LARRY COHN, Executive Director, Alaska Judicial Council
i ntroduced nenbers of the council in attendance.
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REPRESENTATI VE GRUENBERG asked:

Somet hi ng that Judge Stewart said this norning - a |ot
of things he said were a lot of interest to ne - but
one thing in particular. He tal ked about the history
of how the then superior court judges suggested that
the | aw be anended so that district court judges woul d
become subject to nomnation through the Judicial
Council. As | wunderstand, that nust have been done
statutorily. Do you know anything about the history of
that statutory amendnent?

MR COHN replied that the constitutional convention mnutes
di scusses judges in general and says the |egislature should have
the power to create other judgeships.

REPRESENTATI VE GRUENBERG asked him to research Judicial Counci
files for any docunentation on what the policy was behind the
request to anmend Al aska | aw.

CO CHAIR SEEKINS responded by asking Legislative Legal for an
opi nion on that issue.

REPRESENTATI VE OGG asked how many |awers respond to the bar
pol | s.

MR. COHN repli ed:

The response rate on our selection surveys varies from
about 25 to about 40 percent of the attorneys that we
survey. And of course, not all attorneys respond about
each applicant. Sone attorneys may have sufficient
information to respond to sone applicants and not

others. If you look at any particular survey, for
exanple the page that we gave you out of a recent
survey, it wll show you how nany attorneys actually

rated that person based on direct professional
experience. It really varies depending on the |ocation
of the judgeship. Attorneys that practice in a |arger
urban area obviously are known by many other attorneys
than attorneys that practice in a rural |ocation and
it varies on the type of practice that the attorney
has as the chief justice nentioned. If a judge is
applying for say a higher judicial position we
comonly get hundreds of people that respond based on
direct professional experience. Wereas if you have
soneone who has a fairly insular or parochial
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practice, then we may get 60-70 people that respond
based on direct professional experience.

Qur professiona
this norning - |

surveys - we do ask as was discussed

think Representative G uenberg asked

- wouldn't it be valuable to know even if sonebody
knew sonebody based on reputation - wouldn't it be
valuable to know whether that person had a good
reputation for integrity or other criteria. And it is
good to know and we do ask that. That is, we ask
people if they only know the applicant by reputation
or by social contact not to fill out the survey and
they do that - and although we don't calculate those
nunbers in the nunbers we release in press releases

based on direct

prof essi onal experience - as you can

see from the sheet that we passed out, we are able to
see how those people fare in those various criteria
based sinply on social contacts and reputation. So |
think in this last selection survey, the nunber of
people that rated any particular applicant, based on
direct professional experience, ranged from sonething

like 75 to 300
general |y between

and sonmething, | would say. But
25 and 40 percent return rate.

SENATOR HOLLI'S FRENCH asked:

M. Cohen, your

| ast answer answered nost of ny

guestion, but | guess I'm still curious about how, if
you're strictly presenting the bar poll as being those
fol ks who have direct professional experience with the

appl i cant, how

do you weight for whether the

experience is substantial and recent, noderate, or
limted. And naybe you coul d explain how that works.

MR, COHN replied that

denographi ¢ questions are on the survey

and that information is available for the interviewers to use if

t hey want.

SENATOR FRENCH cl ari fi ed:

So if | understand you right, it doesn't really matter
what |evel of experience they have in producing the

figure - the bar

poll result - but it's sonething you

explore in the interview process.

MR. COHEN replied:

JT. H'S JUD COW TTEES

-29- Sept enber 30, 2004



Yes, sonetines the scores are consistent so there is
really nothing to ask about on that particular issue,
but if there was some discrepancy or inconsistency
based on the ambunt of experience that the respondents
had with an applicant, that's sonething that an
applicant mght be likely to be asked about.

REPRESENTATI VE GRUENBERG asked how the council can tell what
kind of experience a lawer has had with an applicant from
informati on on the survey.

MR COHN answer ed:

W ask denographic information about the type of
practice that you have so that we can identify you as
an attorney who practices either civil law or crim nal
law or a mxture and the size of your firm W don't
know from the bar poll unless you submt a comment to
us identifying the nature of your practice, we don't
know that you practice famly |aw It's been
suggested, from tinme to time, by attorneys who say,
"W don't know much about these applicants and we'd

like to fill out nore surveys if we only know nore
about them Wiy don't you circulate resunes of these
people and we'll weigh in on their experience.' The

reason that we don't do that is that the criteria that
council nenbers maybe rely on or that is |ess useful
to them than other criteria, mght be the suitability
of experience criteria on the bar poll because council

menbers have abundant information to assess the
suitability of applicants of experience - absent the
bar poll. And so it would just be soliciting opinions
of attorneys who are less famliar with the applicant
than the council nenbers thenselves were we to do
t hat .

REPRESENTATI VE GRUENBERG suggested having a section in the poll
bookl et that would allow a respondent to explain, if he wants
to, how he knows the applicant.

MR. COHN responded that the council would be willing to consider
| anguage that would invite comrents.

REPRESENTATI VE GARA asked if the council would be willing to
consi der adopting specific witten criteria and if it would be
willing to suggest a budget that would provide nore effective
public notice in the public comment portion of the process. He
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al so asked how the council could gather information on hiring
executive | evel people.

The second question - it seens clear that in the
smal |l er communities where people know that sonebody is
applying for a judgeship - the public mght be nore
apt to show up to speak out. W heard about the Kodi ak
case earlier today. The Kodi ak opening and the Kodi ak
people showed up to give their comments - general
menbers of the public. It seens that that doesn't
happen that nuch in a larger city |like Anchorage. If
this group of legislators wanted to expand the anount
of public notice, could you give to us, naybe, a
budget request of what it would take to provide nore
effective public notice - when you're taking in public
corment on a judicial opening. Wuld you be able to
give us sone sort of figure on a budget proposal for
what it costs and how you would do it if that's the
direction we decided to go?

Those are the two questions. Wuld you be able to
provide us with some sort of budget request and craft
sone sort of budget proposal if the others in this
commttee think that would be a reasonable thing to do
for nore public notice? The other is, what are your
t houghts on how you mght gather the criteria that
ot her people use to hire executive |evel people?

MR. COHN repli ed:
Yes, |I'm quite certain the council nenbers would be

willing to consider how they mght broaden their
criteria if there are nore inportant criteria - things

that they're not looking at now | think the counci
menbers would - | don't want to speak for them because
they're here but I'm confident that they would wel cone

specific suggestions and would be willing to consider
other criteria they mght enploy. And with respect to
advertising our public hearings nore frequently or in
sonme other fashion, it would be very easy for us to
work up a budget request. It is expensive, but it is
well worth the cost if the result is a higher
attendance and nore public input -so, yes to both.

Since you asked about public input, | know that

Representative McQuire asked this norning about why we
don't do surveys of peace and probation officers,
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social workers, guardians ad lidem jurors, court
enpl oyees such as we do for retention and get a
broader perspective. There are a couple of reasons.
One is that a very low percentage of those people
woul d |ikely have experience with applicants where a
good percentage of those groups have experience wth
j udges, which is why we survey them

And the second and nost conpelling reason nmaybe is
just the cost - the cost of doing the surveys. They're
expensive and if we were to weigh how nmuch it would
cost to survey the thousands of people that we survey

for retention - and we probably get nore input from
the public than naybe anywhere in the world for
retention. If we were to do sonmething simlar for
every selection process, weighing that against the
beneficial information we mght gain doing that, |

think it wouldn't be a good use of our resources.

CO CHAIR SEEKINS asked if he had data on what percentage of the
applicants cone from the public sector versus the private
sector.

MR. COHN replied yes.

M5. TERRY CARNES, Senior Staff Associate, AJC, offered that the
council has a sizeable database on applicants that goes back
many years. She recollected that the ratio between public and
private is about even. Wat kind of people apply for a vacancy
depends on its | ocation.

MR. COHN added that 50 percent of nomnees are prosecuting
attorneys and 50 percent are defense attorneys.

COCHAIR SEEKINS asked if any weight is given to the years
attorney applicants spend in private practice.

TAPE 04-75, SIDE A

MR. COHN replied yes, many nenbers consider that. They are al so
interested in the admnistrative aspects of running a business
and tinme managenent skills that sone people mght argue public
sector attorneys are | ess cogni zant about.

CO- CHAIR SEEKINS asked if he is present during the interview
process.
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MR. COHN replied that he is.

CO CHAIR SEEKINS asked if people are questioned about their
political affiliation, their political activities or their
political philosophy.

MR. COHN replied that people are absolutely not asked about

their political affiliations. In three years of interviews,
there have been 21 judicial vacancies - nore than in the
previous 10 years - he has never heard a political question
asked in an interview. However, applicants have to list all

their outside activities on a lengthy questionnaire — nostly for
conflict of interest issues. Sonme applicants have been active in
politics. If that’'s the case, they might get a question like —

“You've been active in politics. If you' re appointed to the
bench, would you do anything differently about your political
activity?” - because obviously, there are judicial cannons that
preclude judges from being involved in political activity, but
in terns of asking what soneone’s politics are — nothing like
t hat .

In the last nonth or so he had read in the newspaper about
council nenbers political affiliations and remarked, “I think
it’s a testanent to the process that | was unaware of what that
was until | read it in the newspaper.”

CO CHAIR SEEKINS asked if he prepares many of the questions for
the council menbers to ask in the interview process.

MR. COHN replied yes. He prepares a couple of different lists of
general interview questions that apply for the superior court
vacancies, one for the district court vacancies, etc. The
council nmenbers may choose to ask any of the applicants these
questions, but scripted questions would invite scripted answers,
whi ch woul d be | ess neaningful. He does not ask any questions in
the interview process, itself.

CO CHAIR MCGUI RE asked what his personal reaction was to Chief
Justice Bryner’'s letter and the suggestions he made regardi ng an
evaluation of the bylaws and the fact that they hadn't been
reviewed for 20 years and the potential to insert a provision
for regular review

MR. COHN replied that he welconed the suggestion; he hoped the
council nenbers followed through on that reconmmendati on
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SENATOR FRENCH asked what the process would be for review ng and
changi ng the byl aws.

MR. COHN replied since the bylaws had not been reviewed, there
wasn’t a process, but Chief Justice Bryner’'s letter recomended
including input from various branches of governnent, the public
at large, applicants and judges.

SENATOR FRENCH asked if the nenbers of the AJC are responsible
for promul gating their own byl aws.

MR. COHN replied yes; the constitution says that the council
wi |l operate under rules that it enacts.

REPRESENTATI VE GRUENBERG noted that the AJC has i ndependent
counsel .

MR. COHN replied that the AJC has a full-tinme staff attorney,
Suzy Dosi k, who is not associated with the Departnent of Law.

CO- CHAIR SEEKINS referenced a letter the admnistration recently
sent to the council asking about information it had picked up
regarding two candidates in the recent selection process.

The response was that this was information that had
al ready been considered by the council - that the
council didn't want to review that information any
farther. Is that a relatively accurate paraphrasing of
what went on?

MR. COHN replied yes.
M. Cdark summoned nme to his office about a week ago

or whenever it was and asked ne if the council had
known information about two applicants. The counci

was aware of that information — both recently when
t hese applicants appl i ed and in their prior
application, which was about a year and a half to two
years ago. In both cases, the nmatters were

investigated by staff. Council nenbers were advised of
the results of the investigation of those matters. The
applicants were asked about those matters in their
interviews. One applicant was asked about the matter
both in the interview this tine and two years ago and
the other applicant was asked about the matter M.
Clark raised to me in the previous interview and |ess
directly this tine around.
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I’m sort of anxious to nention that when | talked to
M. Cdark, | asked him whether the governor was aware
of that information at the tine he sent the council a
letter rejecting all of the council’s nom nees and M.
Clark told ne that they were not aware of that
information. So, that was not the reason that they had
for rejecting the nom nees that were forwarded to the
governor by the council.

CO- CHAIR SEEKINS said he was concerned about the procedure in
dealing with that kind of information. He asked how exhaustively
the past history of an applicant is researched.

MR. COHN explained that case files and court tapes are pulled
and, if appropriate, people are contacted. If needed, |[egal
research is done. This has raised the issue of what the counci
should do if it becane aware of new information after it
submitted its nom nations to the governor. Right now there is no
set procedure.

It has al nbst never happened.... In Kenai |ast year it
di d happen sort of. The council nom nated an applicant
and after the applicant was nom nated, we heard from
the governor’s office that there had been a petition
from people in that comunity who were opposed to this
particular applicant. Wll, we heard nothing of that
sort in advance of the nomnation. W had a public
hearing, but not one person cane forward to denounce
that particular applicant or raise any of the issues
that they raised. | don’t even to this day know what
they were in that petition. That’s the only instance |
can think of that sonmething came up after an applicant
had been nom nat ed.

CO CHAIR SEEKINS asked if he or his staff nake any official or
unofficial recommendations to the council about applicants.

MR. COHN replied no.
SENATOR THERRI AULT noted that the bylaws currently say that once
the selected applicants are submtted to the governor, new

informati on couldn’t be consi dered.

MR. COHN replied yes that’s true. That rule is in place in case
a governor requested nore nanmes. He supported creating a
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procedure for the council to reexamne its nomnations if new
information cane to |ight.

REPRESENTATI VE GARA said he didn't think the council should have
to change its rules to deal with post-nom nation evidence, but
suggested if sone bad information cones out about a nom nee, the
governor should hear it.

CO CHAI R SEEKI NS commented, “Kind of a dangerous rule to protect
turf. Isn't it?”

MR. COHN responded that he could see the reason for that rule,
because, “Oherwise there wuld be a constant att enpt
politically to get the council to change its position and there
is a need for finality.”

REPRESENTATI VE GARA followed up asking why the Judicial Counci
should change its rules to deal wth the issue of post-
nom nati on evidence when that evidence will go to the governor
who is making the sel ection process anyhow.

CO-CHAIR SEEKI NS said that i ssue would be di scussed | ater

COCHAIR MCGQUI RE described the judicial selection system in
Russia where sonetines the nanes are rejected and new ones must
be put forward. So, it can be done. She said our systemis good,
but the one place for inprovenent is to have nore public input.

The legislative branch s representative of the
people; the judicial branch is supposed to be nore
neutral and it is supposed to be non-political, but
the fact remains that we’'re all human beings; we all
read the paper; we all are a product of the famlies
that we grow up in and around the things that we’ve
seen and through that we form opinions about the
world. That’s okay. But, | think that it’s inportant
that folks here in our community have the opportunity
to have sone input, too. | get very concerned about
this small tiny pool of people that cone from the sane
educati onal background - maybe you could even argue
that there are nore statistics that come with that -
being the people that end up deciding the makeup of
this entire branch of governnent. | want to hear from
you whether that’s a concern that you share. If it’s
not, let nme know why and how do you think that we can
make nore nenbers of the public, nore average nenbers,
citizens of this state a bigger part of the process.

JT. H'S JUD COW TTEES - 36- Sept enber 30, 2004



MR. COHN agreed the nore public input the better. The council
has always solicited nore information from the public about
judges in the retention elections than anywhere else in the
world. The constitution has a good balance in which the public
has input in nore ways than are conpletely obvious. First, the
| egi sl ature, which is elected, establishes mnimal criteria for
judges — how nmany and where - and confirnms the non-attorney
menbers of the council. The non-attorney nenbers have been a
diverse group of people that is fairly representative of the
public at |arge.

In the selection process itself, we have a public
hearing, as you know, and there may be ways to enhance
the attendance at that. W also invite public conment
through our website and we get public coment and
unsolicited feedback from the public including from

litigants about applicants. |If anyone were to have
suggestions on how we can nmake better use of
meani ngful public feedback on judicial applicants, |I'm

sure the council would consider it.

REPRESENTATI VE GARA asked how public hearings and comments are
adverti sed.

MR. COHN said the public hearing is announced in both the |ega
and ad sections of the local newspaper. It is also listed on its
website and on the statew de notice system

CO-CHAI R SEEKI NS announced that nenbers of the council would
address the comm ttee now.

MVR. BOB  GROSECLGCSE, testifying via teleconference from
Fai rbanks, said he has been an attorney nenber of the counci
since April 2000. In the 20 years he practiced before being on
the council, he heard criticism of the way the counci
occasi onal |y approached things and why the nunbers of nanes were
limted in the way they were. It neant a lot to him serving as
a council nenber, to be sure he had a good foundation and a good
understanding of the legal framework that creates the counci
and how it goes about its business. He was satisfied that the
council selects the best. He used the analogy of a classroom
situation when he considers applicants by saying he doesn’t | ook
for the pass/no pass students; he | ooks for “A’ students.

VWhat we want when we’'re selecting the best in the
state requires nore care and the rule | use for nyself
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— ny background is in private practice, so | do have a

bias - when | look at applicants, | want to know t hat
they have an appreciation for the real world as it
inpacts litigants in the practice of law. In the
private practice of |aw that means noney — the cost of
hiring an attorney - the cost of waging litigation.

Those are real-world considerations, but there are
also the other factors that naturally the bylaws
enphasize that you've heard about — integrity,
tenperanent, suitability, past experience. From that
approach and as we thoroughly |ook through...read the

comment s, read the materi al — the interview, of
course, is a very key part in the way | approach ny
function, because | want to be able to |ook the

candidate in the eye and ask him questions and sort
through any msgivings | have. But, when it’s all over
and done with, much |ike the teacher in a classroom
assigning As, Bs and Cs, I'’m looking for nore than a
no pass/pass. |I'’m looking for the A students. Yes, |
do grade on a curve, because that can happen based on
the panel, based on the |ocation, based on the type of

judgeship that we're dealing with — to where soneone
may end up being getting an A grade so to speak in one
setting and not in another. But, if | hold true to
what | view as ny charge and that is to give the
governor the best, to give the state the best, I'm
| ooking for those that nmake an A grade or make a B+
grade that are up there. |1 always want and | should

say ny final test for nyself is |I don't want to read
in the newspaper a week or two |ater of the governor
maki ng an appointnent of soneone that | have sone
msgivings on. | don't want to find nyself pausing and
sighing, ‘Oh, gee, |I'm sorry he made that choice. |
wi sh he’'d picked sonebody - one of the other nanes
that 1've sent.” | want to feel confortable in know ng
that any of those folks that get passed on to the
governor are people that I'’m going to be able to stand
in front of, proud whether I'min a legal role as a
| awyer or whether |I'm there as a litigant nyself. |
want to know that the judging in this state is going
to be as even a playing field as possible and a place
of fairness and dignity....

CO CHAI R SEEKI NS asked hi m how | ong he had been on the council

MR GROSECLOSE answer ed:
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|’ve been on for four and a half years. | started
April 2000. My termwll end February of *06. | m ght

comment, incidentally, because people often wonder,
well, can you run for reelection if you aren't a
| awyer. | think the answer is technically yes. | don't
know many who ever have. I'’ma believer in termlimts

in this capacity, because | think this is a conmtnent
that |lawers need to nmeke to their profession, but
it’s also a commtnent that’s best shared by all ow ng
fresh blood and new blood and a new perspective to
cone about. Six years is a l|long enough stint by
itself, | believe.

CO CHAIR SEEKINS asked if the qualifications were so stringent
they kept qualified people from applying and how he felt about
t he nunber of applicants.

MR. CGROSECLOSE said the turnout has been healthy as long as he
has been on the council. A handout that the conmttee has
provi des a short summary of the past three years.

Wth a few notable exceptions, and the one that cones
to ny mnd is a Bethel selection process that unfol ded
a few years back, we have had a good healthy turn out.
There is no question that the process as it now exists
is ego-bruising. I'd tell anyone who is interested in
applying for a judgeship that they do have to go
t hrough a nunber of hoops. It isn't maybe one of their
first liking... One question | often ask in the
interview session is how has the process treated you
and do you have any suggestions.... By and large
people are happy with it.... | don’t believe that the
process as it now exists discourages folks in a way
that makes nme think there is some way to fix it or
make it different.

CO CHAI R SEEKI NS asked if the council received sone applications
from applicants who shoul d not have appli ed.

MR, CGROSECLOSE answered vyes. Fairly frequently, applicants
choose to wthdraw because of the bar poll results, which
provide an initial indication to them of their chances.

MR, BILL GORDON, the newest public nmenber of the AJC, said he
has been nost inpressed by the people who have cone before him
He said he had the pleasure of voting for all four people who
were before the commttee now. In |ooking at the candi dates, he
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tries to keep in mnd that he mght have to appear before them
sone tinme. They are people who can relate to other people and
that quality can’t be screened through a polling process. He
uses the bar poll to find areas to probe that don’'t make sense
to him However, he has found that he often has the sane
inpression of the applicants as their professional peers. He
enphasi zed that the council does not choose judges, but rather
forwards the nanes of all who are nobst qualified from a
particular panel to the governor who then goes through his
sel ecti on process.

MR. GORDON told nenbers that he was an executive assistant to
Governor Hammond when the state was rapidly expanding and
creating judges right and left. A large part of his job was to
hel p the governor nake his selection.

W were oftentinmes in the sanme situation that Governor
Mur kowksi has found hinmself — frustrated by the fact
that we knew a very good person that was a very good
supporter that we knew had good | egal background, that
was going to apply for this judgeship and we were
shocked when the person didn’t make it through the
Judicial Council. The truth of the matter was we
didn"t have the opportunity to know the other
candidates and we didn’t have the opportunity to
conpare our preferred choice with those people who
were brought to light that we didn’'t know that may not
have been supporters, who may not have been of the
sane political persuasion or whatnot. The Judicial

Council filtered them out; we got very good people
from whom to nmake selections — and | think the system
wor ked.

Like the Chief Justice said, like a jury, we get the
facts before us; all of us make a judgnent based on
our collective experiences and vote. | would never
second-guess how the other nenbers of the council have
voted. They have done an outstanding job. | would have
probably voted for a few others — nore than they do

because | don’t sonetines detect the defining line as
clearly as who is the nobst qualified person versus

very qualified, but | do think the process works and
the governor will always be confident in this process
- no matter who the governor selects, we'll get an

out standing jurist.
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CO- CHAIR SEEKINS asked how nuch data about an applicant 1is
forwarded to the governor with the nanes.

MR. GORDON replied that the council shares all the data that is
not confidential including the bar poll results.

The process gets a little different on the third
floor. 1 <can't speak to this experience, but the
experience that | had - at that point the public
weighs in. 1’ve been very surprised in ny capacity as
a nmenber of the Judicial Council that | haven't
received nore public input — nmy phone ringing off the
hook. I'm very thankful that it hasn't at times, but I
woul d have suspected that there would be nore of a
| obbying kind of nature - which you call input - call
it |obbying whatever you wll - it has the sane
effect. The governor wll get that heavily at his

| evel , because the community becones involved at that
point and there’s a lot of |obbying going on. They
al so do background police checks and things |ike that
and sone information that we may not have... | think
the governor has plenty of information from the
Judi ci al Council and from other courts.

REPRESENTATI VE GARA asked if he or M. G oseclose could think of
an instance in which soneone was qualified but was not good
enough to be forwarded while soneone else less qualified was
forwarded. “What is the difference between those two | evel s?”

MR. GORDON replied yes; sonetinmes a particular person in a
particular location has unique qualities suited for that
| ocation. He mght be rated higher in a rural |ocation rather
than an urban one; |ife experiences cone into play. Any area
| i ke Anchorage has its own problens. Anchorage has a heavier
case |l oad and m ght need soneone who can nanage tinme better and
put out nore worKk.

CO CHAIR MCGUI RE asked if he gave any weight to racial, ethnic,
gender or regional diversity.

MR. GORDON replied absolutely yes; the council has nom nated
several outstanding wonen even though they have not been
successful at the governor’'s level. Ethnicity is a real factor
depending on the vacancy location, like in rural areas, for
instance. “Qut of office skills, their life experience is very
inportant to the public nenbers....”
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COCHAIR MCGQU RE asked him to explain the inportance of
di versity on the bench.

MR. CGROSECLOSE replied that the judiciary “has to be color blind
to sone extent.” He noted that quotas are not tolerated under
existing law, but he was mndful that the judiciary should
reflect the population as a whole. Each vacancy is limted by
how large the applicant pool is. He has not heard anyone say
there nust be x nunber of types of judges. No one has said they
need a certain ratio of crimnal |awers or public defenders or
woIren.

TAPE 04-75, SIDE B

MR. CGROSECLCSE said that different kinds of qualities are needed
for different kinds of courts in general. He el aborated that for
superior court the nmenbers look for famly |aw exposure whereas
for district court they l|look at those who have a strong
background in crimnal m sdenmeanor matters.

But is there a litnus test that is enployed in any and
all situations? Do we have a grid that we kind of
assign values to and factor people in? No. | certainly
don’t. But, are these factors that | consider and that
get factored into the m x? Yes.

COCHAIR MCGQU RE noted that nore and nore racial and politica
guestions are analyzed in court.

If you only have one segnent of the population
representing that branch of governnment, | think it’'s
fair to say at best there’'s a perception that the
fairness isn't there, that the understanding of the
particular plights of the individuals, that the
di verse individuals that conme before the court are not

recogni zed. So, | think it’s inmportant... | just want
people to think about it who are on the Judicial
Council. W try very carefully to isolate the

judiciary fromthe political world and yet, we realize
again, human beings have political Vi ews. What
underlies a political opinion is values, philosophies,
upbringing and religion and we try to say it doesn’t
factor in and yet, over and over and over again this
| ast two weeks you only have to look to the paper to
see the nunber of cases that have cone before the
suprene court that are political in nature - 100
percent political in nature.
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She hoped the Judicial Council wuld factor in different
political philosophies that are a reflection of Alaska' s
popul ati on as a whol e.

| would just submt to you, whether it is politically
appropriate or not, whether it nmakes people feel
unconfortable or not, these are the things people in
Al aska are tal king about and if we don't want to go to
a system of electing judges, which | submt we don't,
we need to start being nore mndful and thinking about
a place where it’s appropriate for different opinions
and phil osophies to be reflected in the makeup of our
courts.

REPRESENTATI VE OGG asked M. Gordon to elaborate on the criteria
the council uses to choose applicants.

MR. GORDON replied that the criteria are clear in the bylaws -
pr of essi onal conpet ence, integrity, fai rness, t enper anent ,

suitability of experience, etc. Public nenbers may differ from
bar nenbers in tending to look at what |ife experiences an
applicant brings to the bench that would benefit the particular
comunity they are in - that mght separate them from sone of
the other equally talented in the areas of professiona

conpetence, integrity, fairness, etc.

REPRESENTATI VE OGG asked if the «council generally includes
racial, ethnic, cultural and gender diversity as factors in
defining a qualified froma nost qualified applicant.

MR. GORDON replied that it would be inpossible to not consider
sone of those qualities. Mst of the applicants are exceptiona
peopl e. The areas that are neasured, that are stated clearly in

the bylaws and the bar poll, are those that carry the nost
wei ght. But sonme of the other factors come in when considering
different vacancies. He thought that was why the council had

publ i c nenbers.

MR. DOUG BAILEY, newest attorney nenber of AJC, said he served
as acting executive director of it under Chief Justice Bony and
Chief Justice Rabinowitz in 1970 - 1974 and has sat through
sever al counci | matters, sever al nom nating neetings and
interview sessions with perspective judges. He worked with M.
Gordon in Governor Jay Hamond' s office where he saw the process
from another perspective at tinmes. He voiced the frustration
they both felt by not receiving the nanmes they want ed.
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He reflected that he is a new vote on the council and enphasi zed
that the nmenbership of the Judicial Council changes over tine
and he personally feels no obligation to vote for soneone
because the council, as it was nade up a year or two ago, voted
to send a nane up. He also said that people think of the counci
as a unit with everybody in lock step, but it is a group of six
peopl e who cone together periodically to bring different things
toit.

MR. BAILEY said he personally doesn’'t put much stock in the
results of the bar poll. It can be hel pful, however. |If he sees
sonmeone who has been practicing for 15 — 20 years with a high
national rating, that gets his attention as does soneone who has
been practicing for 25 years and who doesn’'t have a rating in
Marti ndal e Hubbl e, a national and foreign directory of |awers.

REPRESENTATI VE GARA asked him to explain the difference between
an average and an exceptional attorney and why would he want an
exceptional one as a judge.

MR. BAILEY conpared it to having an exceptionally talented
doctor treating them for a particular condition rather than one
who is just average.

REPRESENTATI VE SAMUJELS asked if he thought his expertise as an
attorney gives him any advantage over a public nenber of the
counci | .

MR. BAILEY declined to speak for other nenbers of the council,
because they are very independent in going about their business.
Non-attorney nenbers nmay address other qualities besides |ega
skills nore heavily than he would, as M. Gordon discussed
earlier.

CO CHAIR SEEKINS asked if he saw individual surveys or just a
sunmary.

MR. BAILEY replied that the nmenbers see a summary and sone of
the comments. They get all sorts of statistics on the bar poll
If the witten comments use the sanme words consistently, he
m ght suspect organi zed opposition. He personally calls a |ot of
people and gets a feel for how a candidate is viewed before he
ever sees the bar poll material.

SENATOR FRENCH asked how he and Governor Hammond dealt wth
their frustrations when good candidates were not forwarded. He
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t hought at one tinme soneone who has the highest score on the bar
poll should be given an automatic pass, although he has since
changed hi s thinking.

My question for you is back when you were in the
admnistration and you were experiencing the sane
frustration, what, if anything, did you do in response
to that? Did you think about tinkering with the system
and if you thought about tinkering, what did you
deci de and why did you decide that?

MR. BAILEY replied that he recommended to Governor Hammond t hat
he wite to the Judicial Council and ask for nore nanes. That
idea didn't go anywhere and to his know edge the governor never
did that.

CO CHAIR SEEKINS asked if he was aware of any conprom se or
negotiation on the part of council nenbers in that process.

MR. BAILEY replied that he wasn’t, but he could say that sonme of
t he votes were not unani nous.

CO CHAI R SEEKI NS asked what he would do if he didn't |ike any of
t he applicants who were nost qualified.

MR. BAILEY replied that he couldn’t imagine it, but supposed it
coul d happen.

CO CHAI R SEEKI NS asked what would happen if the council didn't
find anyone nost qualified.

MR. BAILEY replied in that case he m ght advance the argunent to
reopen applications. “I just don't know.”

MR. COHN said he was an applicant at one tinme when the counci
nom nated him and no one else. At that tine, it reopened the
process for applications over a nine-nonth period, which was
tedious for him He knew of one other occasion when Bethel had
too few applicants to find two nost qualified nanmes anong them
to forward to the governor.

CO CHAIR SEEKINS welconed Ms. Ggi Pilcher to the neeting. He
asked her how she felt the process works and if there is room
for inprovenent.

M5. G Gd PILCHER, public nenber who has served for five years,
said she is not intimdated by any of the attorney nenbers and
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doesn't put a lot of stock in the bar poll. Aside from
conpet ence, she | ooks for applicants who are hunble and won't be
condescendi ng; she tries to imagine how a person who had not
been in a courtroom before would be treated by the applicant.
She said nore public input would inprove the process.

REPRESENTATI VE SAMUJELS asked if special interest groups, I|ike
AWAKE and STAR, the rape crisis centers, try to becone involved
in the process.

M5. PILCHER replied that she has been contacted only once by a
group out of Palnmer in her five-year period of service on the
council. She said she takes the bar poll with a grain of salt.

REPRESENTATI VE OGG asked if the council nenbers often go outside
of the material that is provided on applicants like M. Bailey
sai d he does.

M5. PILCHER replied that she doesn't do that. She lives in
Ketchikan and is renpoved from the applicants and a |ot of the
peopl e who woul d know t hem

| like to go in with a pretty clean slate and go with

the material that 1’ve been provided by the council’s
staff and | put a lot of stock into the interview
There’s been sone candidates that, | think, were at

the top of the bar poll who, in my view, cane across
very dismal in the interview and they nay have been at
the top of the bar poll, but they certainly didn't get
ny vote based on the interview and things that cane
out during the interview

She said that people can | ook great on paper. She doesn’t put a
| ot of stock in the bar poll coments, because sone of them are
hil ari ous and nost are anonynous.

| really do go on the interview process, which is

pretty grueling and really pretty tough. | think 1’ ve
heard people refer to it as being cross-exam ned five
times.

CO CHAI R SEEKI NS asked how many noni nees she thinks the council
shoul d advance to the governor.

M5. PILCHER replied that she has no preset nunber.
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CO CHAIR SEEKINS thanked her for her comments and invited M.
Katcher to testify on the |ast process he just went through.

MR.  JONATHAN KATCHER, Anchorage attorney, said he has been
practicing law in Alaska for 23 years and is president-elect of
the Bar Association. He thought the controversy that started
when the governor sent his letter of rejection in August has
been positive. It has resulted in people reading the
Constitution, the mnutes of the Constitutional Convention and
having spirited discussions about the selection process. Another
positive result is that the governor has becone nore engaged in
the process of selecting judges. Prior to this experience, the
attorney general and |ieutenant governor were responsible for
interviewing the judicial candidates. He didn’t think having the
attorney general, who is the head of the largest law firmin the
state and under whose nane every pleading that is put forth by
the state in front of every judge is signed, interview the
judicial candidates is the way it should be done.

But, be that as it nay, having the governor’s chief of

staff put wus through what | thought was a very
t horough and appropriate interview — and, by the way,
a nore thorough interview than | got when | was a

candidate before the Knowes admnistration - |
t hought that was very positive and he did an excellent
job of questioning ne over topics that anybody would
want to know before they would want to nmake ne a
judge. Then, ny interview with the governor was also
very constructive and very positive — and, again, it’s
ny under st andi ng t hat t he gover nor in this
adm ni stration previously had never interviewed any of
the candi dates that he appointed to be a nenber of the

court. It’s ny hope that as a result of this
controversy this wll be a new approach that this
admnistration wll wuse for purposes of appointing
j udges.

What these judges do, and particularly the judgeship
that | have been tw ce an applicant and candi date for

is a very tough job. These people in Anchorage - |
don’t know nuch about the jurisdictions outside of
Anchorage — so | can only speak for Anchorage and
about the job I was trying to get — they have a very,
very tough job. They are divided into two kinds of
casel oads on the superior court. You have those who do
exclusively crimnal work — hard, hard work — and then
you have those who do civil work, which is a mxture
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of famly law and car accidents and contract disputes
and conplicated regulatory matters. This is tough work
and we only want the very best people doing that work.
W don’t want people who are not quite the very best
doi ng that work.

| represent clients who have a vast array of problens
and issues that | bring to the court and | want to
make sure that ny clients are going to get the best
justice possible from the nobst conpetent people. An
exanple of how difficult the job that these people
confront when they are on superior court is what we
read about in the paper today from Judge [ Morgan]
Christen. Judge Christen had to deal wth this
gquestion whether the ballot neasure regarding the
el ection, the replacenent of the United States senator
had the right |anguage. This 1is a sophisticated
constitutional and statutory question and that judge
had to, in the mdst of doing all the divorces and car
wrecks and all the other kinds of stuff that she has
to do, make way in her life to deal wth, on a very
short fuse, a very sophisticated and difficult issue.
And whether or not we agree with the outcone that she
reached, we had to recognize that in order to do it
well, you have to be really good. Being good is nore
than smart. Being good neans that you have to work
very, very hard and manage and balance a very
difficult caseload. In nmy view, we want only the npst
qualified people to be doing that.

The question then becones who decides. As in every
constitutional issue, it basically comes down to who

makes the call. If it'’s in federalism does the state
have the power or does the federal governnment have the
power. If it’s in privacy, does the individual have

the power or does the governnent have the power. And
in this case, in selecting judges, the constitutional
drafters in this state decided that two entities would
have the power and, in ny view, wsely so. They
divided it up so that we would have a group of people
maki ng the decision based upon criteria that nade the
nost sense. If you read the mnutes, which | gather
everybody has, that criteria was to be nost qualified.

Now, one of the things that | think is remarkable

about being a lawer in Alaska, a citizen in Al aska,
is that we have, right now, in this room people that
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were there — people that were part of creating this
constitutional system of ours. And, | think they have
done a wonderful job; our constitution is a nodel -
not only in terns of judicial selection, but the way
that our governnent is created and structured is a
nodel for governnments around the world. So, given that
sone of those people are still here, it’'s |like being
in the roomwth Jefferson and Madison. Being able to
be in the presence of Judge Buckaloo or in the
presence of Vic Fischer or in the presence of Judge
Stewart, | think is just a great honor and a
privilege. These people served us very well by the
systemthat they created.

Il want to <close by addressing one point that
Representative MQ@iire brought up. This is the issue
of do we want to have people scrutinized or questioned
on their political philosophy. Wile | really have
serious issues with it, ours is a society of |aws and
not nen and wonen. W want these judges naking these
calls based upon the law. W want them to interpret
the law as it 1is passed down to them by the
| egi sl ature and by the suprene court because these are
the two principle creators of Jlaw outside of the
constitution and we want these people naking the call
correctly as the law inforns themto do so — not based
upon their own individual philosophy, not based upon
their own individual religion, but what the |aw
conpel s.

CO CHAIR MCGU RE said she wi shed that could be true and she has
al ways wanted the judiciary to be politically neutral and that
is a goal they should continue to strive for. The nake-up of the
judicial bench should al so have diversity. She is not suggesting
a box that would read Republican or Denocrat.

What | was really trying to get at is that a politica
party is nore than just an association with a nane or

group; it is a set of values and a set of
phi |l osophies, a way of viewing the world - and that
there are philosophies and values that differ anong
Al askans. As you well know, you can pick any case,
whether it’s on abortion, whether it’s on the death
penalty, whether it’'s on a ballot mneasure - these

issues have two different sides and both can be
argued. Any skilled |lawer can see the argunents that
they would nake for both sides; that's part of a |egal

JT. H'S JUD COW TTEES -49- Sept enber 30, 2004



education and part of being a balanced and reasonabl e
person — that you can see both sides. But, in the end,
only one side can win and nmy point is sinply not a
suggestion that we nove to politicizing our bench or
anyt hing that way — but that we ought to consider that
the makeup of the judicial branch ought to be a
reflection of the diversity that we have. | do think
that there ought to be wonen and nmen and there ought
to be people of color and people from Bethel on the
Anchor age bench, sonetinme, or people from Anchorage on
the Bethel bench. 1 think those are great things.
There ought to be people on the bench that have
different political and social philosophies as well.
That was ny point.

MR. KATCHER responded, “There are; there are people of different
phi | osophi es on the bench that bring different politics....”

CO- CHAIR SEEKINS said they are not discussing the philosophy of
the state of Al aska today.

| want to know about your experience going through the
process this tine around. WAs it rosy? You wouldn't
change a thing? Do you think that it was fair? Do you
think it was transparent? Do you think it was
consistent? You just went through it. | want to know
what you think is the best systemin the world or the
nodel , but what was your experience?

MR. KATCHER replied:

| would say yes, yes, yes, yes and yes. M/ experience

was positive. | found that the council nenbers in
their scrutiny of nyself was engaged, was inforned and
that, as far as | could tell, knew what they were

tal king about when they interviewed nme and asked ne
about things that they would want to know for purposes
of deciding whether or not | was qualified to be a
superior court judge.

CO CHAI R SEEKI NS asked hi m

The altercation that you had with the state of Al aska
that canme to light, probably to nost of us after the
fact, was it sonmething that was considered, that you
were asked about? Dd you have an opportunity to
expl ain the process that you went through?
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MR. KATCHER qui ckly replied, “Yes.”

CO CHAI R SEEKI NS continued, “They were obviously satisfied that
it was not sonething that would keep you from being the best of
the best in the selection process? Is that correct?”

MR. KATCHER answer ed:

Vell, 1'd assune that since they unaninously voted in
ny favor, that was their conclusion, but | guess you
woul d have to ask them particularly about why they had
t hose votes.

He said it was the subject of a considerable portion of his
i nterview.

REPRESENTATI VE SAMJELS said he has been the conservative
attorney receptacle for input since this neeting started.

There is a viewpoint that does lean left and it’s not
about Denocrat or Republican. Wwo cares what your
party nanme is. It’s nore the phil osophy....

MR. KATCHER responded, “I think that is fundanentally a myth
that there is a liberal viewoint nmanifested in the nenbers of
the judiciary of this state.”

REPRESENTATI VE OGG asked if he was asked any questions that he
didn’t expect in his interview.

TAPE 04-76, SIDE A
MR. KATCHER replied that he understands the question that nost

applicants who don’t do well flub is the question — why do you
want to be a judge.

| was ready for that one. But, | do want to tell you
in the interview | had with M. dark, which was
really just a great tine. | really enjoyed ny hour
with Jim dark. He's a brilliant lawer and it was a
real pleasure to spend tine with him The question
that | wasn't ready for that | thought was very
interesting is he said that, well, tell nme why we

shoul d appoint these other two people to the bench. |
thought that that was a really sharp question and |
went on to say | think they’'d both be excellent
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judges. | think, frankly, these other two nenbers of
the bar who are here to speak to you today who didn't

get passed by the council, in my view - 1’ve had
direct experience with both of them — | think they
woul d both be excellent judges. But again, | don’t get
the call. The council gets the call; that’s the way it
wor ks.

SENATOR FRENCH wanted to briefly address the nmyth about the left
or right slant to the judiciary.

| should probably put on the record that the house |I'm
living in right now | bought from M. Katcher about 12
nont hs ago. The house worked out great. As a forner
prosecutor, | was from tinme to tinme conpletely
convinced that the bench was arrayed against ne. |
just couldn’t win; it was not fair. You kind of go
back and kibitz the way you do in the |ocker room
after work about what’s going on over there in court.
And one day we just sort of set out to find out — how
many defense attorneys and how many forner prosecutors
were on the bench and as it turned out, just as M
Cohn let us know earlier today, it was 50/50. It’s
right down the mddle. So, | think to anybody who
suggests that there is some sort of slant to the
bench, you just can’'t bear it out with any statistics.
If you just stop and look at it in a cold-eyed way,
the evidence is just not there to support that there's
any kind of slant to the bench. It may not always go
your way, but that’s just the way the system worKks.

REPRESENTATI VE GARA wei ghed in that he knew one judge who shares
sonmething close to his political beliefs and only tw ce has that
judge ever issued a ruling that he agrees wth.

He rules the opposite way from ne alnost all the tine
— often on ny cases when | was practicing. This whole
i dea that people are voting their political philosophy
just doesn’'t carry water. It never has, at |east, when
| have practiced.

CO CHAI R SEEKI NS announced that Sydney Billingslea would testify
next .

MS. SIDNEY BILLI NGSLEA, Al aska Trial Lawer’s Association, said

she woul d answer questions. She had three experiences wth the
Judicial Council - twice when her name was forwarded to CGovernor
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Know es, but she didn't get one of the tw seats that were
avai l able, and once in this last round when she was interviewed
by the governor and M. Cark and did not get the job.

My experience has [indisc.] wuniversally been tiring
and thorough and penetrating. They have been
di sruptive of ny practice to sone degree, because |
choose to structure — I'’ma sole practitioner and 1’ ve
been a sole practitioner for 10 years — | run ny own
busi ness. Wien | engaged in the nonths-1ong process of
selection, there are tines when |I get [indisc.] where

| choose to be careful about the cases that | commt
to because | may have to abandon them if | get the
appointnment. So, to that extent it has been a sonewhat
di sruptive process, but one that I engage in

voluntarily and |I’m not sure how | could inprove upon
[indisc.] since it takes several nonths once the
application goes in to the tine you neet with the
Judicial Council and then 45 days after that to get
the [indisc.]. So, | don't know how to inprove on
that. [Indisc.]

| would echo what M. Katcher said about the way it

operates. [indisc.] | think I earned my nunbers and |
earned nmy EV rating, denonstrating that I'm a very
qualified attorney, I'm a well-known attorney to sone
degree. | get a lot of responses on the bar poll
probably because | go to court all the tine and

because | neet a lot of people in ny volunteer work as
atrial lawer and ny volunteer work as being a nenber
of the Board of Governors — I'm a relatively new
menber of the Board of Governors. So, | feel like the
nore well-known one is, the better shot one has of
getting bigger nunbers on the polls, not necessarily
better nunbers. So, | think that | earned ny good
nunbers. There are sone well-known |awers that don’'t
do so well and that neans sonething as well.

SENATOR FRENCH asked how a person could be the npbst qualified
appl i cant one year and not the next.

MS. BILLI NGSLEA answered that the nenbership of the AJC changes
and, therefore, so does its opinions. The pool of candidates
al so changes as do the regions in which the positions open up.
O the three people whose nanmes were forwarded she said the one
who was chosen was at |east as good a |lawer as she is. She does
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not know what criteria the governor used to select him because
it’s not particularly transparent.

If it were just a deeper list, if just everybody who
has practiced law for five years qualified to be on
the superior court went up and sonebody that | thought
wasn’'t as good a lawer as | am or who wouldn't be as
good a judge as | am got selected, | think I would be
| ess pleased with the way the process worked. | think
| would be less honored to be in the group, if you
will.... I was honored to be in this group and |I'm
happy with the person that the governor selected,
because | can see that he’s anong the nost qualified.

REPRESENTATI VE SAMUELS sai d:

I’m less concerned about...if a stronger group of
candidates is up and you don't nmke the cut, then
that’s fine. Do you find that naybe nobre as an
attorney than a candidate, do you find that bar poll

differentials for different jobs — that still Kkind of
troubles ne — that if you apply for a superior court
job in Fairbanks and you applied for a superior court
job within a year in Anchorage — the sane peer group
is judging you — that the nunbers should really be
identical? | can understand if sonebody had a bad
experience or a better experience, it mght fluctuate
slightly, but are you troubled at all - if that has in
fact happened... that the bar polls fluctuate with the

sanme wuser group that 1is actually voting on the
candi date. Do you see that as a problem at all?

MS. BILLINGSLEA replied that she didn't see it as a problem |If
that is true, the councils mght vote a different nunber of
suitability, for exanple.

The ot her nunbers should be consistent. One can assune
that the bar poll nunbers would be roughly the sane.
But then you get to the Judicial Council where sone
subjectivity enters in about suitability for that

particular position — and maybe |1'm not the best
candidate or anmong the nost qualified when | go to
Fai r banks. ..

CO CHAI R SEEKI NS said questions were raised about several of her
cases in which she indicated she had not adequately represented
her clients in one capacity or another. He asked if she had
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di scussions about that with the Judicial Council and was that
part of its consideration.

MS. Bl LLI NGSLEA repli ed:

Absolutely - it was two years ago in 2002. | know what
you are talking about. It was quite thoroughly
di scussed in 2002, but was not addressed in 2004. That
woul d probably be pretty redundant to do it tw ce, but
M. Cark was very thorough in his questions about the

two ineffective clains that | filed affidavits for and
then | think you have the Sky case in front of you
from Sitka, which is not in post conviction relief
status at this point. | think it’s up on appeal right
now.... To that end, | wll say that ny neeting with
M. dark was very thorough. He was very well
prepared; it was absolutely enjoyable to neet wth

sonebody who is as conplete a professional as he is. |
woul d expect nothing less. M neeting wth the
governor was simlarly enjoyable.

| have feedback from other applicants who were

unsuccessful in prior judicial openings and their
experience was nuch |ess positive. They found the
attorney general not particularly prepared, not

particularly thorough and not particularly engaged in
the selection process. So to the extent that this
experience has opened up the pathway to the governor’s

office, | think that is wonderful. It's critical that
the governor be engaged in the individuals that he
selects for the bench now and in the future. | was

very surprised to find out the governor was SO
di sengaged from the process in the past eight judges
he has selected for the state. So, to the extent that
he is now engaged and he actually picked M. Stowers
for the bench, | congratulate himin the process for
maki ng t hat happen.

CO CHAIR SEEKINS said he understands that it’s not wunusual for
any of the governors in the past to be relatively disengaged in
t he process.

V5. BI LLI NGSLEA repli ed:
That would be a surprise to ne. Governor Know es was

pretty engaged. That was ny experience and | haven’t
applied for a judgeship before Governor Know es’ term
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— but that would be surprising to ne. | hope that it
changes if that is correct.

SENATOR THERRI AULT asked her to explain her ineffective
assi stance of counsel affidavits and why the council set them
asi de.

MS. BILLI NGSLEA explained that crimnal defense attorneys, Iike
herself, sonetinmes |ose a serious case and their client goes to
prison for a long tinme. Those individuals are very unhappy about
that fact and engage in what is called post-conviction relief.
It is fairly comon in the business for those individuals to
file a Rule 35, an ineffective assistance of counsel case. These
cases make their way through ~court and generally are
unsuccessful because the threshold for effective assistance of
counsel is very low — in part because the people did receive
very good assistance of council in the cases they are talking
about. She personally holds herself to a higher standard than
the constitutional standard because it is an extrenely |ow
t hreshol d.

M5. BILLINGSLEA said she |ooked at the tw cases under
di scussion and agreed that she nade a tactical m stake involving
jury instructions that may or nay not have affected the outcone
of the trial. She didn't know. The focus of the questioning was
whether it was tactical at the tinme of the trial and she thought
the answer was probably yes. In hindsight, it was probably not a
good choi ce and she wi shes she hadn’t done it that way, but she
is wlling to admt her mstakes. That is probably critical for
any superior or district court judge to do as well, which is
probably why it was not a factor in finding her anong the npst
qualified | awyers.

SENATOR THERRI AULT said she was just giving soneone the benefit
of a doubt and w shes the press would have reported it that way.

V5. BILLI NGSLEA responded that she didn't think the public is
engaged on that |evel.

REPRESENTATI VE GARA asked how many trials she had done and
whet her anyone else who had done the sane nunber had an
i neffective assistance affidavit filed.

M5. BILLINGSLEA answered that she used to do three to five
trials per year and now she does one to three per year. They are
generally serious felonies. She knows that public defenders and
public servants are targets for post-conviction relief cases.
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She guessed that they got a lot of ineffective assistance
affidavits filed against them because they defend nurder or
serious assault cases. That is what she saw as a public defender
10 years ago.

It cones in waves, sonetinmes where there is a
particularly litigious person who is incarcerated who
is the jailhouse lawer. So, all of a sudden it goes
around and you get dozens of themfiled in a wave and
then sonetines it quiets down.

REPRESENTATI VE GARA asked her what her crimnal caseload was
when she was in public practice.

M5. BILLINGSLEA replied as a state public defender she had
between 100 to 175 cases. Now she has about 20.

MR, SCOIT NORDSTRAND, Deputy Attorney Ceneral, Cvil D vision,
Department of Law (DOL), said he was appointed by Attorney
General Renkes in January 2003 after 15 vyears of private

practice. He supervises the civil legal nmatters for the state of
Alaska with a staff of approximately 135 attorneys in 10
sections. He has a managenent team of about 10 people with a

statewi de office chief. He is a three-time candidate for an
Al aska superior court judgeship in Anchorage and the council did
not forward his nanme to the governor for any of the vacancies.
He divided his comments into the bar poll and what happened
there, the interview and what happened and the conversation wth
AJC Executive Director Larry Cohn regarding the outconme. His
views are his own, not the adm nistration’s.

He first applied in October 2001 and, after the bar poll, five
out of eight attorneys continued in the running. The AJC
provides formal bar poll information to all applicants prior to
the results becom ng public. Those candi dates w th poor show ngs
in the poll are given the opportunity to withdraw so that the
results wll not become public. O the five renuaining
candidates, his overall rating from attorneys wth direct
prof essional experience with him was 3.7 out of a possible 5
points — about the mddle of the pack. His overall rating anong
judges was 3.8. He provided a chart summarizing his bar poll
ratings to the conmttee.

During his interview with the AJC, which was held in private,
al t hough he was asked if he wanted to hold it in public, it was
clear that a public interview was not the norm or the nethod
preferred. He was given the opportunity by the Chief Justice to
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make an opening presentation on why he believed he would be a
superior court judge. Each of the council nenbers took turns
asking him questions. The questions were not standardized but
seened specific to him They included questions about the bar
poll, which were generally positive, questions about a few
negative witten coments from the bar poll, and positive
comments were di scussed, too.

The council’s questioning focused on the breadth of ny
| egal experience, particularly the lack of crimnal
and famly law background. It was suggested that |
consider continuing |legal education of pro bono work
to broaden ny legal experience. Oher professional
guestions concerned ny trial and appellate advocacy
experience and nmy witing sanple. The council seened

to like nmy new supreme court brief that | had
submtted. | was asked about ny hobbies and | was, in
fact, asked about ny political activities... Al in
all, the interview was positive...and | left with a

sense that | had done quite well.

Then comes the call. Larry Cohn called nme after the
council voted on the applicants. He told nme that ny
nane woul d not be forwarded to the governor. According
to Cohn, the council was very inpressed with ny
intellect, experience and interview. He reiterated the
council’s concern that my [indisc.] experience was
somewhat narrow, but nade it clear that the council

believed I would be a good superior court judge. | was
just not the nost qualified in this group. Most
surprisingly, he revealed that the council had
actually voted unaninously to request that | reapply

in the future. Cohn said he was rem nded that nost
judicial candidates apply several tinmes before their
nanmes are forwarded to the governor and, therefore, |
shoul dn’t be too di sappoi nted.

Bob G oseclose, an attorney nenber of the Judicial

Council, <called me a few days later. He conveyed
essentially the same views and encouraged nme to
reappl y.

He applied for two superior court vacancies in July 2002 - |ess

than 10 nonths after his first application. The bar poll and
interview took place just a few nonths before he left private
practice to becone deputy attorney general. The Septenber 2002
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bar poll resulted in 18 candidates, a large group, and his
overall rating was in the mddle of the pack at 3.5 with a nuch
wi der range from high to low from4.2 — 2.8. H's overall rating
anong judges was 3.4. His second interview with the Judicial
Council was little changed and it was very positive and focused
on his specific legal qualification. However, he knew the
conpetition for the two spots was fierce.

M. Cohn again called on the sane day of the interview and told
him his nane wouldn’'t be sent to the governor. The remarks were
positive, but he was told if his horizons didn’t expand beyond
his current practice, it would be difficult to be nom nated. He
was given the inpression that a civil defense lawer with no
crimnal or famly I|aw experience, however conpetent, was
unlikely to be the nost qualified in a group of applicants.

Hs third application for superior court was in April 2004 after
he had been deputy attorney general for 15 nonths. On June 8,
2004, he was called by M. Cohn who suggested that he w thdraw
his nanme from consideration to save hinself the enbarrassnent of
a low bar poll rating becomng public. H's overall rating
plumreted to 3.0 — last by half a point anong nine candi dates.
He was di sappoi nted and shocked by the bar poll nunbers. He was
told there were many positive and negative coments. The
negative comrents, both anonynous and signed, referred to him as
over beari ng, negati ve, arrogant, bullying and politically
notivated. “No context to the criticisns wuld be revealed -
only the generalities.” He declined to withdraw his nane.

He asked the committee to |look at the summary of his bar pol
results. The first chart sunmmarizes the primary ratings utilized
by the council engaging candi dates — everybody’'s rating in all
the categories and an overall rating for folks wth direct
pr of essi onal experience wth the applicant.

Anong only those attorneys with direct professional
experience with nme, ny ratings declined over a two and
hal f year period as follows: professional conpetence -
down .4; integrity down .6; fairness down .9 — this is

out of a 5 point scale, by the way - judicial
tenperanment down .8; suitability of experience — now
this is extraordinary - | becone deputy attorney
general for a year and a half after having the sane
job essentially for 15 years - suitability of

experience down .6; overall rating down .7.
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The bar poll data provided to nme also and this goes to
the second chart here, contains information on how
many attorneys rated each candidate at a particular
|l evel and this is very interesting stuff. In other
wor ds, who picked nunber 1 for you, 2 for you, 3 for
you, 4 for you. How many people said you are a 1
versus a 4 or 5 rather than just an average. That’s
what you'll see reflected in these second two charts.
The bar poll data provided to nme contained information
on how many attorneys rated each level at a particul ar
| evel, only for one category...the overall rating with
direct professional experience — not all the other
categories — conpetence, integrity, fairness, just the
overall rating at the end...

The second and third charts summarize that data for ny
three applications for judgeship. As you can see in
the first two bar polls, a small nunber of respondents
gave ne an overall rating of 1 and 2.

An overall rating of 1 neans you are poor. You sel dom
neet the standards of the profession. An overal
rating of 2 means you are deficient. You occasionally
fall short of professional standards.

A review of the bar poll for the recent vacancy, the
second chart | have here for you... denonstrates that
every candidate of the nine other than | had a small
nunber of 1 and 2 ratings — nuch like ny first two bar
polls. The nunber of 1 and 2 ratings for the other
candidates in this bar poll was from 17 to 45, if you
add themup. In ny prior two bar polls, the average is
21, but now look at ny <current bar poll - 101
respondents or 43.7 percent of all those rating ne now
think I do not neet the m ninum standards of the | egal
profession. There is a conplete lack of any trend in
the data to support the nean or average rating and
this is kind of technical....

Statistically valid surveys generally form a bell-

shaped curve over the average.... You can see that
phenonenon in the other candidates' ratings.... You
can see it in my prior two bar poll ratings. But in ny
current poll, ny votes are essentially a flat Iline.

Approxi mately the sane nunber of attorneys rated ne as
al as a2 as a3, as a4d4and a5 - flat line.
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Finally, take a look at the last chart on ny summary.

First, let ne set the stage. As deputy attorney
general, | do not appear in court. From the tine of
the Septenber 2000 bar poll wuntil now | recall no

direct professional contact with any judge with the
exception of one neeting with the civil superior court
judge on the civil division's continued participation
in a therapeutic court. That mneeting resulted in the
action desired by the judge. It was a good neeting

So, | was surprised to see that based upon direct
prof essional experience — this isn't just folks by
reputation or neeting you in Costco. or sonething -
the judges responding lowered ny overall rating from
3.4 to 2.5 over that period of tinme. Al this time I
had no direct professional experience with any judges.
All the other judge ratings dropped precipitously as
well - even nore if you <can imgine. Even ny
suitability of experience rating dramatically declined
from the judges over that period of tinme with no

contact with them at all. Now obviously, there could
be different judges voting, but one would hope that
the instrunent s sufficiently wuseful that that
woul dn’t be the case - that you wouldn’t just have

sonet hing get conpletely out of whack by a few judges
changi ng out or sonething in the system

Each of you can draw your own conclusions, but | find
t hese conparisons extraordinary. Wat questions does
it raise for the commttee? First, were all the

attorneys who responded to this anonynous bar pol
being accurate and truthful in their ratings? A few
folks righting a perceived slight from the past or
tanking one candidate to help a friend can be
expected. | think that’s what those 20 or 30 people
that tend to be in the ones and twds for nost
candi dates involve. But this goes well beyond that.

Second, what explanation is there for the generalized
belief anmong attorneys and judges that | now regularly
fail to neet the mninmm standards of the profession
other than ny position as deputy attorney general and
public nature of the issues | undertake on behalf of
the departnment’s clients? That leads ne to ny third
and final interview w th the Judicial Council.

On August 9 of this year | was interviewed again. The
chief justice once again asked me to nake an opening
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presentation. As in past interviews, | went through ny

| egal resunme and described why | think I will make a
good judge, but this time | ended with a very direct
di scussion about the bar poll. It was described by
them as the elephant in the room They had to talk
about it. | mde a statenent along the lines | did
here about the bar poll. | gave them this very
sunmmary. . ..

Then the council began questioning ne one by one.

After being invited to reapply and tw ce previously
interviewed, the tenor and the substance of the
gquestioning in this interview were nuch different.
There were no questions from the council concerning ny
15 years of private legal practice prior to joining
the Department of Law — nothing concerning ny trial
experience, appellate history or witing skills.
Nei t her were there questions about the breadth of the
|l egal issues | now face as deputy attorney general.
G ven the council’s prior concerns about ny experience
and the scope of ny experience, | assuned this would
be of great interest — ny supervision of ClINA cases,
juvenil e delinquencies — all of these things that were
concerns before are now areas that for a year and a
half | have been supervising attorneys who do it. |
thought it would be interesting, but it wasn't.
Rat her, the theme of the council’s questioning was the

bar poll in general and anonynous witten conments
from the bar poll in particular. A though the details
of the witten coments were not shared with ne,
council nmenbers quoted or distilled the comments in

short phrases like arrogant, bullying, too political.
| was repeatedly asked to coment upon and explain
these coments. Literally they would say it says
arrogant, arrogant, arrogant. What is your response?
| did the best | could to refute the charges, but in
the absence of any context for the contents, it’'s a
difficult task. Through the council’s questioning, it
becanme clear that nmany of the negative conments
related to the 2003 reorganization of the nmanagenent
team in the civil division and related personnel
deci sions made by the attorney general. | explained at
sone | ength how we reached the decision to reorganize,
including the independent report from the Conference
of Western Attorneys GCeneral that nmade the very
recommendations we inplenented.... | acknow edged t hat
personnel decisions disappointing to sone were nmade,
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noting that the nmanagenent team of nore than 20

attorneys was reduced to 10. | was asked how this
reorgani zation was inplemented right down to a
di scussion of ny interaction with line attorneys in
their offices — when you go into their office how do
you act — that kind of thing. Again, there were no
specific conplaints offered. Just the allegation that
civil division attorneys were generally dissatisfied
with ny style of |eadership — all apparently based
upon these anonynmous witten coments. | responded to

the charges at length and commented that ny overall
rating anong government attorneys, which is where the
civil division |awers would be, was at 3.2, slightly
better than the average. So, perhaps they weren't
quite as upset as was suggested — at |east not all of
t hem

Some of the other questions posed by the council were
unusual and | think this goes to the odd questions
that may have been asked. First, one public nenber,
again referring to anonynous witten comment, said it
says her e you support conservative Republ i can
policies. Is that true? | was truly surprised by the

nature of the question and | cite the reference in
there to bylaws that suggest there shouldn’'t be
partisan political guesti oni ng. Nonet hel ess, I
confirmed that | was a Republican who worked for a
Republ i can attorney general and a Republican governor.
| explained that | do not set policies for the
adm ni stration, but when asked my opinion, | generally
agree with its policy goals. | went on to note that
the deputy attorney general of the civil division has
an inportant role in advancing the governor’s

| egi slative agenda as the attorneys drafting and
advocating his legislation work in the civil division.
I cited the governor’s recent reform proposals
regarding the Alaska Wrkers’ Conpensation Act, the
Al aska Human Rights Act and the Public Enploynent
Rel ations Act as exanples of legislation that proved
controversial to sonme groups and many |awers — and we
certainly all renenber those days.

As nost of you know, | was very involved in all these
efforts and |1 told the council this mght have
affected ny rating by the bar. Then the sanme counci

nmenbers asked another question — whose idea was the
Wrkers’ Conp reform bill. Again, taken back by the
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question, | explained that its genesis wthin the
Department of Law was with the attorneys who defend
wor kers’ conpensati on cases on behalf of the state. |
took their ideas to the admnistration and began a
process that resulted in the governor’s bill

The second series of political questions cane from an
attorney nenber. He asked whether | was aware of the
controversy surrounding the fornmer Alaska Ol and Gas
Conservati on Comm ssi oner, Randy Ruedri ch,
specifically his disclosure of an attorney/client
privileged docunent to an outside attorney. | said I
was aware of the matter. Who couldn’t be, | suppose? |
t hen asked whether the Departnent of Law had referred
the attorney in question to the Al aska Bar Association
for ethical violations in connection with keeping the

docunent . I sai d I did not supervi se t hat
investigation and was unaware of whether such a
referral was nade. Furthernore, | noted that if | was

aware of such a referral, bar rules would prevent ne
fromrevealing that fact. There is a bar rule site in
the docunment. |I'm sure the lawers here are aware of
that. Not satisfied with nmy answer, the council nmenber
asked if | had been in charge of the Ruedrich
i nvestigation, would I have turned in the attorney for
ethical violations. | explained that the Departnent of
Law often consulted with bar counsel on ethics issues
and | mght have enquired, but | did not know whet her
professional ethics precluded receiving a privileged
docunent .

The final question cane from another public nmenber who
not ed ny cl ose connecti on to t he Mur kowsKi

adm ni stration and asked, ‘If we send your nane to the
governor, do you know what advice the attorney genera
wi |l give the governor regarding this appointnent?

| said I had no idea what his advice would be, but |

was hopeful that the quality of ny work as deputy
attorney general in the past year and a half would
have a positive influence on the appointnment decision.
On a related note, an attorney nenber asked whether ny
use of two ‘political appointees’ as references was
i nappropriate. Again surprised at the question, |
explained that nmy use of Sean Parnell, the deputy
director of Dvision of Gl and Gas, as a personal
reference was based upon my close friendship going
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back nearly 20 years. The use of Geg Renkes as a
prof essional reference was based on the fact that he
is one of only two bosses I've had in 17 years. | did
put down ny other boss, Tom Oanens, as well. So, anyway
you have to have three; so | had to find sonebody who
wasn’t one of ny bosses and that was Tim Lam an
attorney here in town. At the conclusion of the
interview, | was asked if there was anything that |
t hought could be inproved in the selection process. It
may have been M. Goseclose who asked that. He said
he often does. | explained my concerns about the
anonynous bar poll and comrents. The chief justice
then asked nme, ‘Wiy do you keep applying? | returned
to the comrents that | nade at the outset of the
interview and expressed ny belief that the experience,
skills and tenperanent that | would bring to the bench
woul d serve Al askans wel | .

Later that day, Larry Cohn called me to let nme know
that once again nmy name would not be forwarded to the
governor. He said that the council determned all the
applicants were qualified to be a superior court
judge, but only three nanes would be forwarded as the
nost qualified. He told me that this interview was
very different than ny prior twd. | agree with that.
The council, he said, had no further concerns about ny
| evel of experience and it continued to believe that |
was conpetent and qualified to be a superior court
judge. In fact, the council was not, as he put it,
hung up on ny bar poll results. He noted that it nade
no sense for ny suitability of experience rating to
dramatically decline after becomng deputy attorney
general. But, according to Cohn, the council had one
matter it could not overconme — the negative witten
coments from the bar poll. He said |I did a good job
in responding to the questions about the comments, but
it was not enough. | asked how many comments there
were and whether they were signed. He would not be
precise, but he said there were between 15 and 30
negative coments — sone signed and sone not. He noted
the comrents largely concerned decisions nmade by the
attorney general regarding the civil division since I
becane deputy attorney general. Again, he would give
no details, but he concluded by saying, ‘Absent those
comments, you would have sailed through the council.’
| asked what he thought | could do better next tine,
but he offered no practical way to effectively respond
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to anonymous comments from the bar poll. Unlike our
previous post bar poll —conversations, | got the
di stinct i mpressi on t hat he t hought further
applications mght be futile.

Il will conclude ny remarks with sone observations.
Again, these are ny personal opinions, not those of
the adm nistration. [End of Tape]

TAPE 04-76, SIDE B
MR. NORDSTRAND conti nued:

...and the fact that apparently they weren't hung up
on ne being dead last by quite a while. Curiously, the
15 to 30 attorneys who made anonynous conments about
ny character and qualifications, the coments they
couldn’'t get by, are anpbng the very sane attorneys who
rated him |ow nunerically, which ratings were deened
suspect. It’'s the sanme people.

Many of the candidates for the bench are qualified
conpetent attorneys who would mneke good judges -
probably nobst candidates. In the present case, the
council concluded that all nine candi dates neet those
criteria. But once that threshold is nmet, the counci
nmust separate the qualified from the nost qualified.
From ny experience in the process, that is the point
where the bar poll can have its greatest inpact. But
what are you going to look at? If the bar pol
provides fair, accurate and reliable information, then
the nost qualified will be chosen — if it does — under
that scenario. Al things being equal, this guy did a
little better than this person. O herw se, we face the
risk that many qualified candidates and even sone of
the nost qualifying candidates will not be nom nated
to the governor, because of situations |like this.
Sorry to be | ong-w nded, but I wanted to be precise.

REPRESENTATI VE GARA observed that what junps out at himis:

Your first two times in 2001 and 2002 - if you | ook at
the page where they have the Alaska bar poll results
for Scott J. Nordstrand — The first two times you
applied before you started working for the current
adm ni strati on, 120 people responded. That’s 120
people who had direct professional experience wth
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you. Your poll ratings then were 3.5, 3.7. The next
timte was a year and a half after you had started
working for the admnistration. You had worked on
political issues for the adm nistration — been sort of
a point person on a nunber of issues. And, at that
poi nt, t he nunber of peopl e who had di rect
pr of essi onal experience with you — you had gone from
private practice to now sonebody who did private and
public practice — the nunber of people who had direct
pr of essi onal experience with you doubled. It went from
120 to 231. That explains the junp and |’ve been
informed that the junp is largely anong people in the
public sector, people who possibly worked in the
attorney general’ office or sonmewhere in the public
sector. The statistics were that this junp was
primarily made up of additional people who worked with
you in the public sector, who ran into you in the
public sector.

And, | guess, 1’'lIl ask you this and ask you to
respond. It seenms to nme the nost inportant aspect |
woul d consider in reviewing a judicial candidate is
whet her they’'re going to be inpartial — whether they
can leave their politics at the door. And so for a
year and a half, you had taken on a very political job
and in that year and a half had run into an extra 120
people who got to rate you. Wiy should | not infer
from this that a nunber of addi ti onal peopl e
determ ned that your political philosophy was very
inmportant to you and that naybe you would have a hard
time being inpartial as a judge. | wll just leave it
with this. | look around this table and if all of us
had | egal experience - | can think of two people at
this table, including you, who |I'm sure would be
inpartial in ny case - if | had a case before them
but I think nost of us - we’'ve entered this politica
world and we’ve created the inpression to the rest of
the people that we’'re partial now. Wth that, | would
just ask you to respond to those thoughts.

MR. NORDSTRAND responded that he could be correct, but that is
part of the question being discussed — if it is possible for
soneone |like the deputy attorney general, who has a political
point of view, to run for judge while continuing to carry out
his duties to advocate for the governor’s | egislation.
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It gets to the point of how good is the tool, if it’'s
subject to that Ilevel of foible. Renenber attorneys
now respond to this - and it says right at the
instructions that you are required under the ethical
rules to answer truthfully and honestly. The question
is whether or not there really are 100 attorneys that
| have dealt with in a direct professional way who

really think that | seldom neet the standards of the
profession. | nmean we don’'t have the other detailed
data, so | can’t tell who voted for 1 and 2 in these
other categories. | suppose the council has it and

maybe it could be obtained. That would be interesting.
But at the end of the day, that’s what’s troubling
about this. How do you solve that problen? How do you
conpel accuracy and honesty in this process? You know
| think I ama bit of a |lightening rod and so all that

really happened here, | think, is the flaw was
accentuated, | think. | think the flaw exists in lots
of ratings that are going on only in smaller ways. |
think this is just apparent to ne. But, | think you're
right. 1 think it could be the fact that | have
political views that are known and people know that
and they view — apparently being a Republican

advocating the governor’s legislation and point of
view neans that you seldom neet the standards of the
profession now — at |east to 40 people. That could be
right. | don’t know.

REPRESENTATI VE ANDERSON conplinmented him on how good it was to
work with himduring the last two |egislative sessions — it was
exceptional. Supplenental to Representative Gara’s question, he
asked how nmany attorneys receive the poll.

MR. NORDSTRAND replied that there are 2,500 | awyers in the bar.

REPRESENTATI VE ANDERSON said he sees M. Nordstrand' s situation
as one that highlights that suddenly another 80 extra attorneys
responded and they were in the 1 and 2 category.

So, it was alnost in ny opinion like a punitive thing.
| don’t know how anyone could not say that otherw se.
That being said, if you were to accept that or not, is
it your opinion that this has a chilling effect -
what’s happened to you — on what you appear from the
record as a qualified judicial candidate accepting
admnistrative jobs — I mean wth Myor Begich, wth
the legislature as majority/ mnority counsel, whatever
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| evel attorney in whatever department. Wio woul d want
toif they read this?

VR. NORDSTRAND r epl i ed:

It’s an interesting thing, because one of the coments

| recall now that was — | think it was offered as a
negative coment — one of the anonynbus comrents said,
‘He just becane deputy attorney general so he could
becone a judge.” Now, | don’'t know that it’s against
the law or even bad that | progress. | was counsel ed
to gain broader experience and | can’'t think of
anot her job where | could get broader |egal experience
than being deputy attorney general. | don’t know what
it would be, maybe attorney general. That would be the
only one | suppose. So, it’'s kind of - | thought
taking this job — bright-eyed, bushy tailed, brand new
deputy - thought this wll be good, you know 1’1l get
to know nore people - nore people will get to know ne.
The Judicial Council wll see that |’m broadening ny
horizons - that wll be good. 1’ve had a good
experience there. And so | kind of thought the bar
poll is either going to be very good or it’s going to
be very bad. Because there was this in the back of ny
mnd, you know, |I'm out in front of a lot of these

i ssues for the governor and the attorney general and
what if people don't |ike what |’ m saying? Not how I’ m
saying it, trying to be respectful, trying to do a
good job, but what |I'’m saying. Wiat if they don’'t I|ike

what |'m saying? | guess | found out. Yeah, it could
have a chilling effect, although it’'s probably not on
a lot of jobs. My job is fairly involved, but | would

think deputy conm ssioner jobs and those kinds of
things where you mght have a |awer, deputy
conmm ssioner jobs, governor’'s office jobs, where you
m ght have |awyers doing the work. You ought to think
about it.

REPRESENTATI VE ANDERSON said he had an exposure in his year and
a half to all the paraneters.

MR. NORDSTRAND added:
|’m just telling you ny story. It may not be the sane
for anybody else, but the <civil division is the

| argest law firmin the State of Al aska by about 8 or
10 tines. We have 135 |awyers, you know, an equal
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nunber of staff and paral egals. So, when you cone into
office and you want to change sone things, which the

attorney general di d, and | think justifiably,
enpirically correctly, <change 1is hard. Governnent
doesn’t take to change that well and Ilawers in
governnent don’'t always take the change that well
either. There’s an awful |ot of wunbelievably hard
working intelligent | awyers who work for t he

Department of Law. But, that being said, we did change
sone things and that causes sone problens. But when
you're running the biggest law firm and there’'s only
230 people who vote for you and 135 |awers work for
you, it’s kind of an interesting situation.

REPRESENTATI VE ANDERSON said, “M/ favorite attorney general is
still Doug Bailey.”

REPRESENTATI VE SAMUELS sai d:

The thing that kind of troubles me is that nobody
| i kes the boss. That’'s the way it is, but the |last one
on your chart where if you had no nore experience with
the actual judges thenselves and your ratings across
the board dropped, that is pretty troubling and just
the questions that were posed by the conm ssioners
t hensel ves seened to be on policy questions that you
shoul d have been posing to the governor hinself. You
know, | didn't particularly care for the workers’ conp
bill nyself, but you shouldn’t get blaned. It appears
- I"m sure there is another side to it also, but to
get asked a political question is troubling unless
everybody got asked political questions or religious
guesti ons.

COCHAIR SEEKINS asked if there was any breakout that he was
aware of on the bar poll responses other than |ocation or
judicial. “Dd the Fairbanks community all of a sudden turn out
agai nst you? Did the Juneau community all of a sudden turn out
agai nst you? Where was the change? Do you have any idea?"

MR. NORDSTRAND r epl i ed:
Yes, actually the detailed information that’'s provided
— it’s a great big chart by each candidate. They go by

judicial district and they can find out where you' re
popular and where you're not. In fact, the fourth
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judicial district clearly had a problem wth nme -
Fai rbanks. | was rated overall 1.4 in Fairbanks.

CO- CHAI R SEEKI NS asked hi mwhat he did in Fairbanks.

VR. NORDSTRAND r epl i ed:

The problemis a lot of issues cone up when | enploy
135 lawyers that are personnel matters, that are
reorgani zational matters, that | know people m ght not

feel went the way they would Iike.

CO CHAI R SEEKI NS asked:
Are you feeling as if some nanagerial decisions that
were made in the departnent were reflected in the
comments on the bar poll — that had nothing to do with
your | egal qualifications?

VR. NORDSTRAND r epl i ed:

There is no question about that. The questions from

the council nenbers went to what’s wong with vyour
managenent style? Wiy are these |lawers saying these
things? |1 got the inpression they had specific
information. They won't share it wth ne, of course
to maintain the anonymty because — that’s the hard
part of this. They say well, people say you're
arrogant. Tell us why you're not. Well, that’'s a hard
guestion. | nean | don’t know how to do that.

CO CHAI R SEEKI NS qui pped, “I know a | ot of arrogant |awers.”

SENATOR FRENCH said he thought the bar poll has its greatest
i npact because that is where the council separates the qualified
from nost qualified applicants. He said that he had an issue
with the council nore than once when the highest rated candi date
couldn’t get forwarded to the governor. He asked himto comment
on how that experience jibed with his seemingly |ow bar poll
rating, which kept his nanme from being forwarded.

MR. NORSTRAND replied that he understands that the |ow bar pol

result didn't keep his nane from being forwarded to the
governor; the nunbers were deenmed to be sufficiently “funny” to
not hold him back. But rather it was the anonynous negative
comments. Wien he says bar poll, he is talking about its whole
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structure — the nunbers, the witten comments - sone sign the
witten cooments and sone don’'t.

If what | understand is true, then that did prevent ne
from going forward. | apparently cruised through the
council absent these comrents. Now, | don’t know if
anybody is going to ever be absent all coments. |
don’t think I was the first two tinmes, either. If that
can have that effect on one candidate, then the
question becones how good is the instrunent that we're
using for that? How reliable? If we don’t trust the
100 people who check 1 and 2 and we say, ‘Jeez, that
| ooks funny. Wiy woul d that be? Then why do we listen
to their witten comment on the opposite side of the
page that says, ‘I don’'t like him - too political -
whatever. Wiy wouldn’t we say the sane thing about
that and that’s what | didn't quite understand about
the process here, but it all goes back to this whole
idea of anonymty. Anonymty has good points and it
has bad points. Good points — you supposedly get the
honest view point wthout any worry about sonebody
finding out | said whatever about you as a candidate
or about Representative Gara as a candidate or about
me. On the other hand, it can be a license and that’s
where it becones dangerous because people they don’t
know check direct professional experience and give him
a 1 because they’'ve got a guy whose running they would
really like to help out. You know that would help out.
When you’'ve only got 120 people voting doing that,
two, three or four people doing that, how nuch do you
trust every nenber of the bar to be conpletely honest
and accurate about this stuff? That’'s what it cones
down to.

SENATOR FRENCH asked what constructive ideas he had to offer.

MR. NORDSTRAND suggested nmeking the bar poll transparent by
requiring all conments to be signed so they can be useful rather
t han mani pul at ed.

The question is whether this is a really useful tool
or can it be manipulated and if it can be nanipul ated
to affect one candidacy, do we keep it for all the
rest just because it's pretty good for then? | don’t
know. I would say anonynous witten coments ought not
be considered at all.... The ones that are witten, if
they really are substantive... and they ve got a
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context.... You can’'t respond to generalities. | have
talked to other candidates who have had this sane
troubl e, maybe not the sane words, but the sane idea.
It’s just a characteristic. Please refute this
characteristic and it’s inpossible. That’s one thing.

The second thing is transparency in the process. |
woul d say have all of the interviews in public and
make them a hearing. W don't need to do any nore of
these in conference roons. Put them in a public room
like this and have the interviews where people know
about them can cone and watch them

The questions that | gave you, because | know you were
interested in the kinds of questions that nmay be out
of line — that’s not to say that there weren't lots
and lots of other questions that were perfectly
appropriate. |I'm giving you the exanples, because
that’s what | think is of interest. But there were

| ots of questions that were appropriate. But isn’t the
best way to insure that folks don't ask goofy
guestions like do you really support conservative
Republican policies. The best way to get out of that
is to just have it be in the public. KTUW is in the

back and sonebody says that - well, you can't ask
that. But that doesn’t happen because it’s now private
and | know there’s this option where you can nake it

public, but how would you like to be the one guy out
of nine who says | want mne in public? | don’t think

that’s a good idea. I'd say the better way to make the
process is to encourage nore public hearings Iike
you' ve tal ked about — greater participation, put the

application, the interview process in public, mybe
even put the deliberation process in public. Wiy not?
W’ ve managed to conme up with a whole |lot of federa
judges in a system in Washington where they debate it
right out in front of God and everybody who ought to
be a good judge or not.

The argunment for nmaking it private is there are
personal matters that are discussed. |’ve never had a
personal mtter discussed. The inpression | get of
what the personal mtter is these coments. People
don’t want to have a hearing where they come in say
you' re arrogant and you're a bully and you're this. |
think that’'s the personal part that we're trying to
pr ot ect .
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It’s not the part of the application where you tell
how much noney you ve got in the bank or don’t have in
the bank. Sure there are provisions in the Open
Meetings Law to allow an executive session for truly

private things - noney, famly 1issues or health
issues, that kind of thing. Wy wuld we have a
di scussion about things |ike people say you're
arrogant? Way would that be private? If that’'s a real
issue, | would think that ought be the nost public
debate. So, those are the two things that | would
personal |y suggest — open up the bar poll - you want

to vote, you got to say who you are.

There’s a tendency to think this is like an election

so we ought to have to keep it anonynous. This isn't
vote yes or no for Scott Nordstrand. This is rate
Scott Nordstrand honestly, under the rules of ethics.
That’s what this is; it’s not an election. The sane
concerns about anonymty, while | understand them can
create mschief, at the very | east.

CO- CHAIR SEEKINS speculated that he could see reasons for
anonymty because he mght be appearing before him in the
future

MR. M CHAEL COREY, Anchorage civil attorney, said he handles
i nsurance defense and personal injury issues. He pointed out
t hat one nenber of the council was not present when it voted for
him and that a mjority of nenbers have to vote; the chief
justice breaks a tie. He said:

| thought that the process with respect to ne was

fair. |1 thought that | was shown a great deal of
respect. The applicants know who voted for them and
who voted against and | don't think that's really

necessary in this context. But know ng who voted for
me and who voted against actually in nmy mnd only
hei ghtens ny respect for the process, because as it
turns out, sone of the individuals who did choose not
to endorse ne were the very people who showed ne the
courtesy of engaging ne in the discussion |onger than
some of the others who did vote for nme and so, it
clearly was not sonmething that they had pre-planned
out of hand to sinply dismss ne and ny application

So, | thank them for engaging ne in those areas where
they thought there were issues that needed to be
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addressed. What they don't do is they don't talk to
you about all the comments where they pat you on the
back. It’s really not necessary; it’'s those conments

where  sonebody maybe chal | enges your | ack  of
experience in a particular area. For ne, that was in
the crimnal section. | don't have any crimna
experience. In fact, | rather pride nyself not being

in crimnal matters. The point is that was one of the
areas and they did engage ne in that.

REPRESENTATI VE GARA asked if the council “didn’t take it out on
you that you re a registered Republican.”

MR. COREY replied that he didn't feel that:

The people that conme to that council, as wth any
body, conme to that with a certain sense of Ilife
experiences that they have developed. | think that
when sonebody is trying to pass on whether or not they
think soneone is qualified for a certain task, | think
it’s human nature to think that they, thenselves, are
qualified and so they use thenselves as a standard.
So, if you have a certain collection of people who

come nore from one walk of I|ife than another and
you're being judged by those people and you do not
nost closely conpare with those folks, | think there’'s
a tendency for other people to think that that’s
skewed against you. | think that’s human nature. |
don’t think anybody said oh well, Corey is Republican.
He’'s out. | didn't get that sense at all, but | do

understand that there is at |east that appearance, but
| don’t think it had anything to do with it in ny
situation, but I'm not nearly as controversial an
appli cant as nmaybe sone ot hers may have been.

REPRESENTATI VE SAMJELS asked if he was asked any questions
regarding political affiliation.

MR. COREY replied no. He added that he recognizes there are
boundaries to the kinds of questions that are asked, but the job
of being judge is sufficiently inportant that a person’s entire
life should be an open book.

My own personal view is that this job — the one of
being a judge — is sufficiently inportant that your
entire life should be an open book. At least, that’s
ny view | wouldn't care if you held this in Sullivan
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Arena and you asked nme the nobst private questions
around, because | think the populace that you are
going to judge is entitled to know that. That’s just
me and | wouldn't inpose that on others. But, if we're
tal king about solely nme, |I would be willing to submt
to that |evel of scrutiny.

REPRESENTATI VE SAMUELS asked if he agreed with M. Nordstrand’s
assessnent that the bar poll should be signed and the hearings
shoul d be open.

MR. COREY replied:

| am not here to try and |obby for any particular
changes, because | think actually we have a pretty
darn good judiciary produced by this process. |
suspect that if | were the one serving as czar over
this process, | would say that unless witten coments
are signed, | would disregard them conpletely. Because
| think if sonmebody is unwilling to affix their nane
to comments, they should not be given really any
weight. It’s the whole idea of cross-exam nation. You
have to face the nusic. If you re willing to nake a
st at enent about sonething, you have to be, in nmy view,
willing to back that up when sonebody who nay not have
the same views that you have want to question the
reason, the rationale, the underpinnings of those
views. Whether or not it’'s public or private, | have
kind of already answered that question, because at
| east ny own personal view is that | wouldn't mnd
doing that in public. But I don't know that | feel so
strongly that | would inpose that on others. | don't
see the problem | understand that M. Nordstrand — |
mean | |listened to what he said — | understand that he
feels snake bit by the process. I'’mnot here to either
fix it for him or try to change if for him or for
anybody else. Depending on how you |look at the
nunbers, naybe he got a bum rap, maybe he didn’t. |I'm
an advocate; | could construct an argunent either way.
That’s what’s expected of ne. Sone of the concerns
that he raised, | think, are legitimate, but 1’ve
never served as council nenber. So, | don't know what
| personally would do with a bar poll

Let ne say this, if the bar poll controlled whether or

not his name went to the governor and if there was
sonething afoot — | don’t nean sonething that sinister
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— but if the bar poll really was skewed unfairly, then
yeah, that part of it should be fixed, undoubtedly.

But, | don’t nean to chanpion his cause or to
criticize himeither. Cearly, he feels strongly about
his experience and | feel strongly about mne. | feel

that | was given a fair shake...

CO CHAIR MCGQUI RE cl osed the neeting thanking everyone for their
comments and said holding this neeting was a difficult decision.
She and Senator Seekins decided that the level of public
concern, both pro and con, rose to a level that they felt an
obligation to bring the issue to light. She enphasized that the
people attending the hearing canme at their request. “I don't
t hi nk anybody canme here with an axe to grind and | think we all
| earned a lot.”

CO- CHAIR SEEKINS asked M. Corey if he said the process is
wor king well and encouraged them to think about putting it nore
in the open.

MR. COREY replied that is accurate.

In ternms of the openness, | think it’s nore a function
of accountability. If soneone chooses to nake witten
corments, | think they should sign them or they
shouldn’t nmake them at all. | think to be fair to the
applicant.... I could get to live wthout me

personally knowing who said what, because it would
help the council to perhaps be able to question ne.

But | think if soneone is unwilling to sign their nane
to witten comments, there’'s too nuch chance for them
to hide behind the process. | personally don’t think

that’'s fair.

CO CHAIR SEEKINS said he struggled with that, too, because he
understands the need to have a certain level of anonymty when
there could be retribution - for making an honest comrent.
However, he also understands how anonymity can be used as a
weapon unjustly. It’s very difficult to find the bal ance.

MR COREY said he is not advocating that the individua
applicants be provided the conments along with the nanes, but
that accountability should be to the council. To protect against
that retribution, the applicant could be precluded from seeing
t hat .

JT. H'S JUD COW TTEES -77- Sept enber 30, 2004



COCHAIR SEEKINS said in terns of his own appreciation, he
appreciated every nenber who took the tinme to come to this
neeting. He enphasized that the hearing did not have to do wth
M. Nordstrand’s nanme not being forwarded.

Anyone who would attribute that notive to nme doesn’t
know nme, doesn’t understand nme and is naeking a very
serious mstake. |I’'m not accusing you of that. | just
want to put it on the record.

There being no further business to conme before the conmttee,
CO CHAI R SEEKI NS adj ourned the neeting at 5:13 p.m
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