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CharlesD. RAGLAND, Commissioner of Revenues of the State of Arkansasv. Earl
YEARGAN

No. 85-196

Supreme Court of Arkansas

288 Ark. 81; 702 SW.2d 23; 1986 Ark. LEXIS 1720

January 21, 1986, Opinion delivered

PRIOR HISTORY: [***1] APPEAL FROM
PULASKI COUNTY CHANCERY COURT, FIRST
DIV. HON. LEE MUNSON, PRESIDING [85-2557].

DISPOSITION: The order appealed from is affirmed.

L exisNexis(R) Headnotes

Administrative Law > Governmental Information >
Freedom of Information > General Overview

[HN1] The Motor Fuel Tax Act of 1941 provides in part:
Section 24. Public Inspection of Records. -- The records
of the Commissioner of Revenues pertaining to motor
fuel taxes shall at all reasonable times be open to the
public, with the approval of the Commissioner.

Administrative Law > Governmental Information >
Freedom of Information > General Overview

[HN2] The Freedom of Information Act provides: Except
as otherwise specifically provided by laws now in effect,
or laws hereafter specificaly enacted to provide
otherwise, all records which by law are required to be
kept and maintained shall be open to inspection and
copying by any citizen of the State of Arkansas during
the regular business hours of the custodian of records.

Administrative Law > Governmental Information >

Freedom of Information > General Overview

Tax Law > State & Local Taxes > Administration &
Proceedings > Audits & I nvestigations

Tax Law > State & Local Taxes > Administration &
Proceedings > Judicial Review

[HN3] Section 6(a) of the Tax Procedure Act (Act) reads:
The Commissioner is the officia custodian of all records
and files required by any state tax law to be filed with the
Commissioner and is required to take al steps necessary
to maintain their confidentiality. Except as otherwise
provided by this Act (88§ 84-4701 -- 84-4744), the records
and files of the Commissioner concerning the
administration of any state tax law are confidential and
privileged. These records and files and any information
obtained from these records or files or from any
examination or inspection of the premises or property of
any taxpayer shall not be divulged or disclosed by the
Commissioner or any other person who may have
obtained these records and files. It is the specific intent of
this act that all tax returns, audit reports and information
pertaining to any individual tax returns not be subject to
the provisions of Act 93 of 1967 (88 12-2801 --
12-2807), as amended.

Administrative Law > Governmental Information >
Freedom of Information > General Overview
Administrative Law > Governmental Information >
Personal I nformation > General Overview

Tax Law > State & Local Taxes > General Overview
[HNA4] Section 6(c) of the Tax Procedure Act also uses
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inclusive language: The provisions of this section shall be
gtrictly interpreted and shall not permit any other
disclosure of information concerning a taxpayer
contained in the records and files of the Commissioner
relating to income tax or any other state tax.

Governments > Legidation > Enactment

[HN5] Enactments on the same subject are to be read in
pari materia, with each to be given effect whenever
possible.

Administrative Law > Governmental Information >
Freedom of Information > General Overview
Governments > Legidation > Enactment

[HN6] The objectives of the Freedom of Information Act
are such that whenever the legidature fails to specify that
any records in the public domain are to be excluded from
inspection, or is less than clear in its intendments, then
privacy must yield to openness and secrecy to the public's
right to know the status of its own affairs. The court
holds, therefore, that the burden of confidentiality rests
on the legidation itself, and if the intention is doubtful,
openness is the result.

HEADNOTES

1. Taxation -- Motor Fuel Tax Records -- Inspection
and Copying Permitted under Motor Fuel Tax Act and
Freedom of Information Act. -- The Motor Fuel Tax Act
specificaly, and the Freedom of Information Act
generally, provide for the inspection and copying of
motor fuel tax records kept by the Commissioner of
Revenues.

2. Taxation -- Tax Procedure Act -- Lifting of
Disclosure Requirements of FOIA Limited by Tax
Procedure Act to Individual Tax Returns. -- While there
is room for considerable doubt as to what was intended
under the wording of the Tax Procedure Act, the only
specific lifting of the disclosure requirements of the
Freedom of Information Act found in the Tax Procedure
Act is limited to individual tax returns, and that language
must govern.

3. Statutes -- Statutory Construction -- Enactments
on Same Subject to be Given Effect Whenever Possible.
-- The Arkansas Supreme Court recognizes the principle
that enactments on the same subject are to be read in pari
materia, with each to be given effect whenever possible.

4, Statutes -- Failure of Legislature to Specify
Certain Records in Public Domain are to be Excluded
from Inspection -- Privacy must Yield to Openness --
Burden of Confidentiality Rests upon Legidation Itself.
-- The objectives of the Freedom of Information Act are
such that whenever the legidature fails to specify that any
records in the public domain are to be excluded from
inspection, or is less than clear in its intendments, then
privacy must yield to openness and secrecy to the public's
right to know the status of its own affairs; therefore, the
burden of confidentiality rests on the legidation itself,
and if the intention is doubtful, openness is the result.

COUNSEL: Timothy J. Leathers, Wayne Zakrzewski,
Kelly Jennings, John Theis, Ann Kell, Joe Morphew, and
Michael D. Munns, by: Joseph V. Svaboda, for appellant.

Appellee, pro se.

JUDGES: Stede Hays, Justice. Purtle, J, not

participating.
OPINION BY: HAYS

OPINION

[*82] [**23] The question raised by this appedl is
whether the Commissioner of Revenues is required to
disclose information concerning motor fuel taxes
pursuant to the Freedom of Information Act (Act 93 of
1967) and the Arkansas Motor Fuel Tax Act (Act 383 of
1941), in light of the Arkansas Tax Procedure Act (Act
401 of 1979). 1 Our jurisdiction attaches under Rule
29(2)(c).

1 These acts are codified, respectively, as Ark.
Stat. Ann. § 12-2801 et seq., Ark. Stat. Ann. §
75-1101 et seqg. and Ark. Stat. Ann. § 84-4701 et

Seq.

Appellant, as Commissioner of Revenues, is the
official custodian [***2] of all records filed under
Arkansas tax laws. Earl Yeargan, appellee, is an
individual residing in Pope County, Arkansas. On June
12, 1985 Y eargan asked the Commissioner for the names
of persons, companies, or corporations that are [*83]
licensed, bonded fuel dealers, wholesalers, or distributors
currently on the Commissioner's books. Noting that he
was required to disclose the information under the
Freedom of Information Act and the Arkansas Motor
Fuel Tax Act, but prohibited from disclosing confidential
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tax records under the Arkansas Tax Procedure Act, the
Commissioner filed a petition for declaratory judgment in
the Pulaski Chancery Court.

Relying on Section 6(a) of the Tax Procedure Act,
the chancellor declared that Yeargan had the right to
inspect and copy the motor fuel tax records requested
except those pertaining to a natural person, that is, an
individual taxpayer. The Commissioner [**24] has
appealed. We affirm the chancellor.

The earliest of these acts is [HN1] the Motor Fuel
Tax Act of 1941 which providesin part:

Section 24. Public Inspection of
Records [***3] . -- The records of the
Commissioner of Revenues pertaining to
motor fuel taxes shal at all reasonable
times be open to the public, with the
approval of the Commissioner.

Next came the Freedom of Information Act in 1967
which expresses the public policy of Arkansas to be one
of open government, in these terms:

Section 2. Declaration of Public Palicy.
It is vital in a democratic society that
public business be performed in an open
and public manner so that the electors
shall be advised of the performance of
public officials and of the decisions that
are reached in public activity and in
making public policy. Toward this end,
this act is adopted, making it possible for
them or their representatives, to learn and
to report fully the activities of their public
officials.

[HN2] The Freedom of Information Act goes on to
provide:

Except as otherwise specifically
provided by laws now in effect, or laws
hereafter specifically enacted to provide
otherwise, . . . al records which by law are
required to be kept and maintained shall
be open to inspection and copying by any
[***4] citizen of the State of Arkansas
during the regular business hours of the

custodian of records. (Our italics).

[*84] [1] Elsewhere in the FOIA (Section 4) an
exception from public inspection is made for state income
taxes, medical, scholastic, and adoption records, and the
like. But those exceptions have no bearing on the records
involved here. Thus, the Motor Fuel Tax Act
specifically, and the Freedom of Information Act
generally, provide for the inspection and copying of
motor fuel tax records kept by the Commissioner of
Revenues. This was the status of the law for nearly forty
years when the Arkansas Tax Procedure Act was enacted
in 1979.

On appeal the Commissioner submits that language
of the Tax Procedure Act, notably Section 6(a) and 6(c)
suggests that all tax returns of any taxpayer are
confidential. [HN3] Section 6(a) of the act reads:

Records and files of Commissioner
confidential and privileged -- Exception --
Inspection. -- (@) The Commissioner is the
official custodian of all records and files
required by any State tax law to be filed
with the Commissioner [***5] and is
required to take al steps necessary to
maintain their confidentiality. Except as
otherwise provided by this act [§§ 84-4701
-- 84-4744], the records and files of the
Commissioner concerning the
administration of any State tax law are
confidential and privileged. These records
and files and any information obtained
from these records or files or from any
examination or inspection of the premises
or property of any taxpayer shall not be
divulged or disclosed by the
Commissioner or any other person who
may have obtained these records and files.
It is the specific intent of this act that al
tax returns, audit reports and information
pertaining to any individual tax returns not
be subject to the provisions of Act 93 of
1967 [88 12-2801 -- 12-2807], as
amended.

[HN4] Section 6(c) also usesinclusive language:
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(c) The provisions of this section shall
be strictly interpreted and shall not permit
any other disclosure of information
concerning a taxpayer contained in the
records and files of the Commissioner
relating to income tax or any other State
tax.

[2] Appellee Yeargan [***6] points out that the final
sentence of [*85] Section 6(a) limits the application of
the FOIA to individual tax returns, and on that basis the
chancellor held that records of motor fuel taxpayers
except those of individuals are not excluded from
inspection and copying. While there is room for
considerable doubt as to what was intended under the
wording of the Tax Procedure Act, the only specific
lifting of the disclosure requirements of the FOIA found
in the Tax Procedure Act is limited [**25] to individual
tax returns and we think that language must govern.

The Commissioner contends it would be incongruent
to exempt the motor fuel tax returns of individuals, while
denying that protection to corporations and partnerships.
We concede some merit to the argument, though not
enough to compel us to rewrite the enactment. The
financial records of corporations and other business
entities have traditionally enjoyed less privacy than
individuals and that may have influenced the language
used in the Tax Procedure Act.

[3] We recognize the principle that [HN5]
enactments on [***7] the same subject are to be read in
pari materia, with each to be given effect whenever
possible, Vandiver v. Washington County, 274 Ark. 561,

628 SW.2d 1 (1982). The only means by which we can
give these enactments equal effect is to reach the same
conclusion as the chancellor and limit the confidentiality
of motor fuel tax records to those involving individual
taxpayers. To do otherwise would reguire two things,
equally undesirable: we would have to repea by
implication that portion of the Motor Fuel Tax Act
making those records public, aform of judicial legislating
which we do not favor, Nance v. Williams, 263 Ark. 237,
564 Sw.2d 213 (1978), and we would have to apply a
narrow construction to the Freedom of Information Act
against a line of our cases and authorities urging the
contrary. Baxter County Newspapers, Inc. v. Medical
Saff of Baxter General Hospital, 273 Ark. 511, 622
SW.2d 495 (1981); North Central Assn. of Colleges and
Schools v. Troutt Bros., Inc., 261 Ark. 378, 548 SW.2d
825 (1977); Ark. Gazette v. Pickens, 258 Ark. 69, 522
SW.2d 350 (1975); Laman v. McCord , 245 Ark. 401,
432 SW.2d 753 (1968); [***8] See "Access to Public
Records Under the Arkansas Freedom of Information
Act," Professor John J. Watkins, 37 Ark. Law Review
742.

[4] We conclude that [HN6] the objectives of the
FOIA are such [*86] that whenever the legidlature fails
to specify that any records in the public domain are to be
excluded from inspection, or is less than clear in its
intendments, then privacy must yield to openness and
secrecy to the public's right to know the status of its own
affairs.  We hold, therefore, that the burden of
confidentiality rests on the legislation itself, and if the
intention is doubtful, openness is the result.

The order appealed from is affirmed.
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